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Cost of Living UP. Che Consumer Price Index for June, 1956, was 116.2. 
This was 0.7 per cent above the May level. An average increase 


2 per cent in food prices, partly seasonal, was primarily 


of 2 
responsible for the rise. Apparel prices remained unchanged 
1ose oOo! transpo 


but all other prices increased slightly except tl 
tation and reading and recreational items, which declined. The 
June index was 1.6 per cent higher than a year earliet 
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DOWN. Statistically, expenditures for total new constructio1 


was off a bit from May after seasonal adjustment, 
The annual rate in May was $44 


Construction 
Ss in June to 
$43.9 billion (annual rate) 

billion. However, a seasonal record was set for the mont} 
$4 billion was spent for new construction in 
Though total new private construction decreased slightly 
May and June, another record was set More 
first six months of 1956 than 


vear on new construction. This is 2 pe 


June that montl 


tween 
money was spent in the 
previous 
of 1955, and was $20 billion. Due to the seasonal 
value of the annual rate, 


and its effect on the 
spending in June was off, when in fact it was 
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I ll high of 66.5 million 


UP. Employment reached a new all-tims 


in June, 1956. Young summer workers accounted for nearly all 
of the 1.25 million employment increases over the month of May, 
Unemployment 


and about 2.5 million more than a year earlier 


rose in June by 333,000 to 2.9 million, or eT 
The jobless total was pushed up by the influx « 
ry} 1ational rate of 


cent of the 
labor force Tt 
young people into the labor market 
insured unemployed edged down a bit, though, to 3.1 per 
cent of covered employment in June, for it does not include 
students or graduates seeking jobs. Employment rose sharply 


on farms and manufacturing jobs 
chiefly by further cutbacks in 


rose less than usual, held back 
the automobile and supplier 


industries 


production, 


DOWN. The index of industrial | 


is estimated at 141 (1947-1949=—100) in 


Industrial a 
justed, 

Production below the May index. The decline was 

at 13 


Minerals remained level ; 0 
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National UP. According to preliminary estimates, compensation of 
employees rose over $4 billion, seasonally adjusted annual rate, 


Income between the first and second quarters of 1956. Business and 
professional income and net interest also increased, while farm 
Compensation of 


and rental incomes recorded small declines. 
he second quartet 


employees was $237.3 billion at the end of t 


Gross UP. The gross national product reached $403.4 billion, season- 
ally adjusted annual rate, in the first quarter of 1956, Estimates 


= 
National indicate a rise to $408.5 billion in the second quarter. Personal 


consumption expenditures also increased $2.6 billion between 


Product : 
the first and second quarters and was $264.3 billion 
The Economy 451 





Consumer UP. In May, total consumer credit outstanding increased 


Cc dit about $600 million, with all types of credit showing an increas¢ 
redi This compares with a rise of about $900 million in May, 1955 


Total consumer credit outstanding in May was $36.5 billion 


Manufacturing UP. Average hourly earning of production workers was $I 98 
r than 


in June, two cents higher than in May and 11 cents highe 


Wages and a year ago. The average workweek rose ever so slightly from 
Hours 40 hours in May to 40.1 hours in June The rise was concen 


trated in durable goods industries. Average weekly earnings 


rose $1 between May and June and were $79.40 
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income rose about $1.3 billion, seasonally ad- 


Personal UP. Personal 
justed annual rate, between April and May to $323 billion 
income Labor income was $230.5 billion of this and increased only $400 
million over May. Farm income increased $200 million during 
this time also. It accounts for $11.5 billion of the total personal 


income 


Stock UP. Dow-Jones averages rose steadily from mid-June to 
rails and 


mid-July. This increase was reflected in industrials, 


Prices utilities. The industrials stood at 513 at the end of the third 
week in July, rails at 171 and utilities at 70%. 


Prices on the Securities and Exchange Commission’s index 


were 358.4, an increase of 24.1 over the first week in July 
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Decisions of Courts and 
Administrative Agencies 








PUBLIC INTEREST AND NLRB POLICY were the 
reasons for the NLRB finding that strikers’ misconduct out 
weighed an employer’s unfair labor practice which caused the 
strike. The case had been remanded to the Board by the First 
Circuit. The majority of the Board refused to order reinstate 
ment of guilty workers. The incidents in question “involved 
actual restraint, violence, or coercion, or conduct which exceeded 
the animal exuberance and mutual harassment characteristic of 
such strike situations.” —Thayer Company, et al. CCH Laspor Law 


Keports (Fourth Edition), Volume 5, 4 53,881 


WAGE DATA—The United States Court of Appeals for 
the Ninth Circuit held that a request for wage information, after 
contract agreement had been reached, must be based on a request 
of “specific relevancy.” This decision reversed the NLRB and 
is in apparent conflict with the holding of the other circuits 
First, Second, Fourth and Fifth—which, like the Board, hold 
that the duty to furnish payroll information does not depend 
upon any showing of specific relevancy —NLAKAB v. fF. W. W 


worth Company, 30 LaBor Cases § 70,097. 


NLRB POLICY CH ANGE? In a close “repre sentation” 
election where enough ballots were challenged to affect the 
results, the Board appeared to depart from its usual practice ol 
resolving challenges only when they may be determinative of 
the election. In this case two ballots were irregularly marked 
and the employer, who lost the election, challenged the ruling 
of the Board agent. Because of the similarity of these challenges, 
both were ruled upon by the Board even after it overruled the 
first challenge which would in itself have meant that the electior 
results could not now be affected. This ballot was held to be void 
because the voter had marked his time clock number on the 
ballot and according to Board policy this “inherently identified 
the voter.’—Standard-Coosa-Thatcher Company, TWUA, CCl 


LArvor Law Reports (Fourth Edition), Volume 5, ¥ 53,902. 
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LOYALTY AND TRUTH—The NLRB backed up an 
employer who refused to reinstate strikers who distributed 
“handbills” criticizing their employer’s product. The Board held 
that the only “reasonable inference” that could be drawn from 
these handbills was that “shoddy and inferior merchandise” was 
being “foisted” upon the public. The truth or falsity of these 
statements was immaterial. There is no greater cause for dis 
charge than disloyalty, and casting discredit upon an employer’s 
product is no less disloyal because it is true. Members Murdock 
and Peterson dissented, holding that this was a lawful product 
boycott.—Peterson-Sargent Company, CCH Lasor Law Reports 


(Fourth Edition), Volume 5, § 53,884. 


STATE ANTITRUST LAW—A union which was displaced 
by an independent union in an NLRB election distributed 
pamphlets together with a weekly newspaper urging the public 
not to buy products of a particular dairy. The Missouri Supreme 
Court held that there was no labor dispute in existence and that 
the publisher and union had violated the state law against mo 
nopolies by instigating a consumer boycott, which was restraint 


of trade.—Adams Dairy v. Burke, 30 Lapor Cases § 70,101 


EXPULSION FOR, LIFE—A federal court in Cincinnati 
held that allowing a union to expell for life a member who sought 
to undermine the organization was stronger basis for deciding 
on the grounds of public policy than was the possibility that he 
might not be able to ever gain employment in his trade. The 
iron worker, contrary to the union “no-strike” clause, started a 
wildcat strike in an atomic energy construction project. The 
rebel, in an attempt to block union disciplinary action, formed 
his own union as well.—Sanders v. Bridge & Iron Workers, 30 


Lapor Cases % 70,107. 


QUID PRO QUO IS GOOD FAITH—The NLRB General 
Counsel ruled that an employer had not bargained in bad faith 
when he insisted upon a longer contract term than the union 
was willing to give before granting a wage increase. The employer 
gave detailed economic data to the union to show that the longer 
contract was necessary to maintain his competitive position if 
faced with a wage hike.—General Counsel Decision No. K556, 
CCH Lasor Law Reports (Fourth Edition), Volume 5, § 53,915. 


DUTY OF AN INTERSTATE CARRIER—An interstate 
motor carrier was enjoined by a state court in Tennessee for 
refusing to continue to serve a struck shipper although required 


to by state law. The carrier undertook to justify his conduct 
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to refuse to cross the picket lines of another union or 


“unfair goods.” 


based on his union contract which gave his employees the right 


to handle 


He contended this was “concerted activity” pro 


tected by the Taft-Hartley Act and if not, then a union “unfair 


labor practice,” 


exclusive jurisdiction of which was in the NLRB, 


and state action was pre-empted. The court held otherwise. This 


case did not involve any employer-employee relationship, but 


rather that of shipper and carrier; it did not involve any labor 


dispute, and the act enjoined was neither “protected” nor an 


“unfair labor practice.” 


Lines, Inc., 





UNION 


ORDER 





cable parliamentary law, except in cases otherwise specified. 


Kerrigan Iron Works, Inc. v 
30 LABOR CASES 9 70.081. 





CONSTITUTION 


\ union constitution made Robert’s Rules the appli 


Cook Truck 








RULES OF 


v. ROBERT'S 


\ 


California court recently held that where the provisions of this 


constitution and Robert’s conflict, the constitution must prevail. 


The court held also that an improper expulsion by the union 


of a member was not an “unfair labor practice,” 
damages based on breach of contract by 


Machinists, 30 Lapor Cases § 70,085 


< 








PRODUCT PICKETING 


A retailer in Arkansas was success 


and it awarded 


the union Gonzales 


ful in getting the state court to grant an injunction against union 


picketing at his store as well as 


The union was 


milk from a dairy with which it had a dispute. 
30 Lasor Cases § 70,112. 


Bassingame, 


S/S UV 


The Wheel Has Turned 
“The 


stabilized 


ingredients of industrial peace and 


labor-management relations are 


numerous and complex. They may well 
vary from age to age and from: industry 
to industry What would be needful one 


decade might be anathema the next. The 
decision rests with the policy makers, not 
the judiciary.’ 

In so saying, the United States Supreme 
Court, in Railway Employee's Department v 
Hanson, 30 Lapor Cases § 69,961, upheld the 
voluntary union shop provisions of the Rail- 
Act. The Supreme Court de- 


these 


way Labor 
cided that 
supersede various conflicting provisions of 
state “right to work” laws. This decision 
reversed the Supreme Court of Nebraska 
which held that the “union shop” feature 
Railway Labor Act was unconsti- 


“permissive” provisions 


of the 
tutional. 





Labor Relations 


attempting to pursuade the publi 


at the store of other retailers 
not to buy 


Teamste rs, Local 





United States 
judicial and 
to railway 


lhe Supreme Court of the 


1 


noted the complete turn of the 


legislative “wheels” in regard 


Fifty a period 
in which labor union members who wanted 
hold victims of 
employer prac 
otten called 


employers 


labor years ago there was 


to get and jobs were the 


widespread discrimination 


tices. Contracts, “vellow dog” 


contracts, between and employees 
used by the 


employment 


wert employers to accomplish 
this antiunion 
Such antiunion practices were so obnoxious 
that the hostility of workers prompted passage 
of state and federal laws to ban employer 
union members and 
Previously 


discrimination 


discrimination against 


to outlaw yellow-dog contracts 


OT 


workers were often required to sign agree- 


ments, as a condition to hiring, that they 
were not and would not become union 
members. 

The United States Supreme Court, in 
1907, in the Adair case, 208 U. S. 161, con 
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prohibited 
This 
court, over the dissents of Justices Holmes 
and McKenna, held that the railroad, be- 
cause of the due-process clause of the Fifth 
Amendment, had a constitutional right to 
discriminate against members and 
could do so through use of yellow-dog con- 
tracts. In 1914, the Supreme 
aftirmed the Adair case in Coppage v 
236 U. S. 
held that a Kansas statute outlawing yellow- 
dog denied employers and em- 
ployees a liberty to fix terms of employment 
This constitutional doctrine was followed by 
the Court for some time. It was used to 
strike down laws fixing minimum wages 
and maximum hours in employment, laws 
fixing prices and laws regulating business 


the federal law which 


discrimination against union workers 


sidered 


union 


Court re 
Kansas, 


l, again over strong dissents, and 


contracts 


activities. 

However, the Supreme Court began to 
reject this due-process theory as early as 
1934. In so doing it has consciously re- 
turned closer and closer, the Supreme Court 
stated in the Hanson case, to the earlier 
constitutional principle that states 
power to legislate against what are 
to be injurious practices in their internal 


have 
found 


commercial and business affairs, so long as 
the laws do not run afoul of some specified 
federal constitutional prohibition, or some 
valid federal law 

The Supreme Court found that the “right 
to work” laws, passed by some 18 
do run afoul of the Railway Labor Act, a 
federal statute which authorizes the use of 
voluntary union shop agreements between 
employers and labor organizations \ union 
agreement made in accordance with the 
Railway Labor Act has the imprimature of 
federal law upon it. open shop 
agreements by force of the supremacy 
Article Four of the Constitution 
be made illegal nor vitiated by 


States, 


These 


clause of 
could not 


any provision of the laws of the state, this 


held. 


However, 


Court 


the Court was quick to note 
that in the absence of conflicting federal 
legislation, there doubt that it is 
within the police power of a state to pro- 
hibit the union shop. This the Supreme 
Court held in Lincoln v. Northwestern Com- 
pany, 16 LAsor Cases § 64,898, and in Ameri- 
can Federation of Labor v. American Sash 
Company, 16 Lapor Cases {[ 64,898. These 
cases involved the challenge of local state 
“right to work” laws. North and South 
Carolina, Texas, Louisiana, Mississippi, Ala- 
bama, Georgia, Florida, Utah, lowa, Arkansas, 
Nevada, Arizona, North and South Dakota, 


was no 
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Nebraska have 
call d 
organiza 
those 


Minne Sota, Cennessee and 


such laws are 


labe T 


laws by 


passed laws These 


“right to wreck” laws by 


“right to work” 
that 
compulsory 


tions and 


who contend union shop agreements 


are the same as unionism 


were expressly 
the language of the Railway 
1934 The roads 


unions 


Union shop agreements 
prohibited by 
Labor Act 
had been using company dominated 

the 


prior to that 


beginning in 


to thwart growth of outside union 
Since the exclusion of uni 
shop contracts in the Labor 

the union has all but disappeared 
The union shop amendment 
the 


Labor Act was 1 
1951. 


ad pted in 

The adoption of the Taft 
the NLRA 
unlawful 
laws to 


Railway 
company 


voluntary 


Railway 


Hartle, 
union sl 


here there 


ame! 
ments to make 
only W 

the 


railway 


agreements 


specinc state contrary, 


affect other 
The dissents of 
McKenna in t 


law. 


than employees 
Holme S 


subse 


Justice s 
he Adair casé ju 
The railroads could n 


a worker not to 


became 
contract, require join 
as a condition to his working for the 

Now ourt in Hanson 
case Act, 


provides for the 


the Supreme ( the 
held that the 
federal legislation, 


voluntary 


has Railway Labor 
specine 
agreements 


union shop 
must 


making of 


workers become union 
members after 
dues to the union 


bargaining unit. 


whereby railway 


soon being hired or ci 


tribute representing 


collective 

The Hans 
Nebraska courts by employees of the Union 
Pacific labor 
em 


m case began as a suit in the 


Railroad against the road and 


izations representing the railway 


organ 
brought to the 


them of the 


ployees It was enjoin 


enforcement against unior 


agreement voluntarily entered into betwe 


the road and the 
The 


unions nor did they 


labor unions 


employees were not members of the 


desire to become mem 
Failure on the part of these men to 


contribute 


bers 


either become members or dues 


if they did not 
them to loss of work together with seniority, 


retirement pension and other employee rights 


become members subjected 


Employees claimed that the union shop 
provisions of the Labor Act vio 
late Nebraska’s right-to-work constitutional 
provisions 

The 


notwithstanding 


Railway 


Labor Act 
the law of 
a labor 


Railway provides that 
any State, a 
carrier make 
an agreement requiring employees to become 


and organization may 
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members of a 


there is no discrimination against any em 


ployee and that membership is not 


or terminated “for any reason other 


failure of the employee to tender the periodi 
dues, initiation fees, and assessments (not 
including fines and penalties) uniformly re 
ain 


quired as a condition of acquiring and n 
| | 


taining membership.” 


Nebraska 


against 


rhe 


junction 


the in 
the the 
union shop agreement. The Nebraska Supreme 
Court affirmed. It held that the union shop 
First and Fifth Amend 
that it deprived employees of thet: 
required 
the 


ourt 


trial court issued 


entorcement ot! 


provision violated the 
ments in 
them 


freedom of association and it 


cost 
held 


supers¢ de d 


to pay for many things other than 


of collective bargaining Chis « 
that no law 


ht to work” provisions of the Nebraska 


also valid federal 


the 


States Supreme ( 
Nebraska court 


yp provision ot the 


ourt in re 


declared that 


Railway 
as only permissive ‘Congress 
has not compelled nor required carriers to 


} ' nt 
shop nts 


agreeme 


agreed with 


these agreements 
the federal 
think existed. If 


invaded, it 


ative by reason of 
Nebraska did not 


rights were being 


privat 


was by force of 


an agreement made pursuant to federal law 


which expressly stated that state law 
i 
i, 


nited States Supreme ¢ 


Was 


superseded, the | ourt 


Said 


Me asures 


employees, 


ToT he 
like those 


employees, 


protection of m 
the 
within 


munion 
protection of 
the 
legislative authority The 
held in Lincoln v. Northwe 


Federation of 


ior 


union are scope ol 
State 
Court 
pany American 
American Sash ( the 
tional o1 Statutory measures adopted by 


Arizona, North Carolina and Nebraska to 


prevent 


Supreme 
stern Lom 
Labor 7 


constitu 


and 
ynpany that 


discrimination in employment be 


cause of nonmembership in a labor union 
did not constitute 


by the 


deprivation of liberty, 


state, without duc process 


However, the to regu 
late labor 


is likewise 


power ot Congress 
industries 


the ¢ 


relations in interstate 


well established, said ourt 


in the Hanson au 
thority to adopt 


to ‘facilitate 


case te has 
all appropriate 


the amicable settlement of dis 


ongress 


measures 


putes which threaten the necessary agencies 
of interstate transportation’ industrial 
peace the 


legitimate objective; and Congress has great 


along arteries of commerce is a 


Labor Relations 


labor organization provided 


denied 
than 


the methods \ icl 


The Court continued 


latitude choosing 


to be 


choice by Congress of 


obtained.” 
n shop 
rce seems 


is a Stabilizing fc 


allow able one 


made 

labor would 

velopment of 

“democrati« 1 iti | unionism 


withou I 1V f the unio 


issues 


unwisel electorate make 


The task 
that the 


of the judiciary Is once 


legislative measure adopted 


rr appropriate to the 


nal powe which Congress exercis¢ 


There is no more 


Amendment 


impairment 


ate 


membershit 
f expressi 


as extren 


] 


as not presented 


lity 
ail 


ions are 
n membershiy 


dues, initiation f¢ or assessmet1 


as a cover tor ig ideological 


or other action in 
Amendment, this 


he decision in that case 


contravention 


a 


judgment will 


not 


‘ , 
For we narrowly in § 


Labor Act We « 
irement 


1 
financial suy 


pass 

Railway 

for 

bargaining 
benefits 

ISs¢ il ) n’ violate he 

We express 


use ot! 


Fifth Amendment 
the 


maintain members 


opinion on conditions 
a labor 


a unk 


e union 
bargaining? hi o be answe 


Justice 


I red 
Frankfurter narked that “We have 
full 
Adair 
ago, where 


sisted 


come circle 


the 


point of view ol 


case, decided nearly 
the 
Act of ( 


dog r 


hity years 


railroads successfully re 
which outlawed 


denial of 


an 


onegress 


yellow mntracts 


employ- 


We 


ment because of union membership 
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are now asked to declare it 
power of Congress to authorize railroads 
to enter into voluntary agreements with 
unions sd 


The Supreme Court decision in Hanson 
indicated that the Court decided no more 
than the question of whether or not Con- 
gress has a right to permit private parties 
subject to the Railway Labor Act to enter 
into union shop agreements requiring em- 
ployees to contribute to the financial sup- 
port of the union which represents them 


If Congress has a right to permit such 
contracts, the same reasoning might lead to 
the conclusion that Congress has a right to 
require financial contributions to bargain- 
ing representatives directly and apart from 
any agreement entered into voluntarily. 

If not, then, can Congress, in the regula- 
tion of interstate commerce, permit private 
parties to impose requirements by contract 
itself cannot impose by 


which Congress 


statute? 


Who Can Sue 
Under Union Contract 

A Pennsylvania court upheld the right of 
two employee engineers to sue for overtime 
had 


The interesting aspect of the 


pay they accrued while on overseas 
assignment. 
suit was not so much the right to bring an 
action for overtime pay as the right to bring 


a “class action” for the same overtime pay 


which was coming to other workers 

In this Westinghouse Independent 
Salaried Unions v. Westinghouse Electric Cor 
poration, 30 Laspor Cases {§ 69,942, both em- 


case, 


ployees were members of different unions. 
3ut these two unions, in conjunction with 
had a collective bargaining 
agreement with the Westing- 
The employees brought the action 


each other, 
employer, 
house. 
on behalf of 
employees included in the bargaining unit 


themselves and all salaried 


who were entitled to overtime pay 


The union, a party to the action as well, 
brought an action for nominal damages 
against the employer for breach of the bar- 
gaining agreement—failure to pay for over- 
time work, 

The United States 
dealing with the right of a union to sue an 
employer for a breach of a bargaining agree- 
ment with respect to wages, said that such a 
breach concerns the individual rights of the 
union members (Association of Westinghouse 


Supreme Court, in 
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beyond the 


Westinghouse Electric 
Chat 
under 


Salaried Employees v 
Corporation, 27 Lasor CAses { 69,063) 
Court refused to take jurisdiction 
Section 301 of the Taft-Hartley Act in a 
suit for wages based upon a collective bat 
gaining the 


a purely personal one inuring to the work 


agreement, as right to sue was 


ers themselves. 


Court said that “A 
that a 


But the 
sound social 


Supreme 


policy requires union 


be recognized as having the right to sue for 


breaches of a collective bargaining contract 


where the breach pertains to individual 


rights members Recognition of the 


union’s r 


rht to sue in such circumstances 


promotes greater sense of ynsibility 


within the union and serves 


strikes 
The 


sound policy and adopted it as its « 


Pennsylvania court thoug! 


cleared for the entertaini 


union, in th 


way ha 
of the ught by the 

joinder ns All that 
the \ to find a 


class suit 


remained 


was basis 1or 


court 
Vas before it 

be considered in 
a substantial 
Ne ithe 


claims no 


liabilities meré 


ences in the amount of 
-overed by these claims 


The 


contended that this was 


period of time < 


cause a dissimilarity, employee 


gineers never 
class action or a hybrid class action; rather, 
they alleged that this was a “spurious clas 


action” permitted by the state rules of civil 


11 


procedure 


The « 
all whe 
and were entitled to overtime compensation 
a multiplicity of suits. All 
the same 
collective bargaining agreement. As this is a 


only those who 


held that a joinder of suits of 


worked on 


ourt 
Overseas assignments 
would prevent 
these employees are covered by 
“spurious class action” 


a party to the.suit will be bound 


To guide the parties the court said 
only plaintiffs may be joined who are covered 
by the who 


seas, and are entitled to overtime con 


Same agreement served ov 


while overseas under the agreement 


supplemented 
The 


may maintait 


whether the two 
their actions to recover nom- 


unions 


question of 
damages for the breach of the colle« 
Westinghouse is 
decided by state law, the 
The court ordered all those 
joined in this class action to do so 


inal 
tive 
definitely 
added 

ing to be 
trial. 


agreement by not 
court 


desir- 


before 
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Arbitration 





Developments 








l THIS TIME a federal district court i 
A Massachusetts has added its voice to that 
concerned with union 


growing cacophony 


contract arbitration provisi The novel 


this court in 101 t 
1g Pressmen’s Union v. Potter 
Cases { 70,013, makes it 


arbitratio1 


ABOR 
landmatr k ¢ ast 


1 
raised l ase Was 


the 

reement to submit 

gover! 

employment ynditior hough not 
nevertheless 

with respect to industrial labor 


had 


a federal court acting 


issu¢ never been 


probler “h the 


adjudicated by under 


the asserted authority of Section 301 of the 


Taft-Hartley Act 


The employer, a printing concern located 


in Waltham, had entered into a union con 


provided “It is also l 


tract which agreed 
that all questions regarding a new contract 
and scale to become effective at the expira- 
AGREEMENT, which cannot 
conciliation, shall be decided 
and this 


force until 


tion of this 

be settled by 
by arbitration as 
AGREEMENT shall remain in 
settled by conciliation o1 
reterence to was 


provided, 


all differences are 
arbitration.” The 
“above provided” is an incorporation of a 


what 


detailed arbitration procedure 


termination of the 
and 


The union, prior to 
contract, desired to open the contract 
discuss certain changes with the employer 
including of arbi 
Ultimately the union de- 
manded arbitration of unresolved 
issues regarding the new The 
employer replied that the expired contract 
did not create a valid and enforceable obliga- 
to arbitrate the renewal terms of the 


Negotiations, discussion 
tration, ensued 
certain 
contract. 


tion 
contract. 


Arbitration 


Summarily, the union sought a man 


injunction enforcing the parties’ wri 
o submit to arbitration 
empl 


govern yment con 


ld 


General 


09 YUA 


I Thus, for 
the injunctive prohibiti 
rdia Act sect 


grantin 


LaGu 


‘Nor 
continued the : 
clude that all kinds of arbitration under co 


would it ) or t 


Massachusetts court, “to con 


} 


lective bargaining contracts, quasi-judicial 
as well as quasi-legislative, retrospective as 
well as prospective fall outside the permis- 
of the United ; 
stitution Art. III, §2, § 301 
Management Act of 1947, and the United 
States Arbitration Act. However, nothing 
decided by the Court of Appeals in the 
klectri disposes of the de- 

contention that 
statutory warrant tor en- 


sible ambit States 


General case 


fendant’s there is no 
Constitutional or 
forcement of the particular type of arbitra- 
tion stake—a provision 
admittedly having chiefly a prospective or 


459 


provision here at 





quasi-legislative impact to govern or estab- 
lish the rules for future labor relations be- 
tween parties.” 

The decision of the court confirmed the 
employer’s contention about what the Local 


205 case stood for. 


The court assumed, without so deciding, 
that there is no infirmity in Article III, Sec- 
tion 2, of the Constitution which precludes 
Congress from conferring upon courts the 
power to enforce quasi-legislative arbitra- 
tion provisions. The reasoning is a follows: 
Congress, in limited instances, gave federal 
courts in bankruptcy and corporation reor- 
ganization matters the power to prescribe 
future 
security holders, and “if 
cation of prospective benefits and burdens 


between classes of 


such 


relations, as 
judicial allo- 
be a ‘case’ or a ‘controversy,’ the alleged 
d‘fficulties in the justiciability of prospective 
labor arrangements seem not insuperable.” 


court rea- 
prin 


Then by way of analogy the 
soned that the factual data and 
ciples considered in determining what is fair 


value for past services is not noticeably differ- 


legal 


ent in practice, or 1n theory, trom the data 
and principles which would be considered 
in determining would be fair value 
for future services. 


The 


what 


idea of the court being that those 
who knew the customs and contracts in an 
area and industry could testify before an 
arbitrator as to their expert experience, and 
the conclusion arrived at by the arbitrators 
on the basis of such evidence could be ju- 
dicially reviewed for arbitrariness or lack of 
due process. 

assumed that the Con 
stitution authorizes Congress to confer upon 
the 


Sut even if it be 


courts power to enforce 


pursuant 


quasi- 


awards to col- 


legislative arbitral 
lective bargains, there remains the question 


whether Congress has done so.’ The court 
decided that it has not. Nothing in the 
text or history of the Taft-Hartley Act 
speaks on this precise subject. When in 
1925 the first version, and in 1947 the second 
version, of the United States Arbitration 
Act was enacted Congress did not explicitly 
or implicitly cover this point, The district 
court held that the whole structure of these 
enactments is “obviously” with 
quasi-judicial not quasti-legislative disputes 
“Each section is on the assumption that 
what is dealt with is the ordinary, not the 
extraordinary, grist of the judicial mill.” 


concerned 


“So many doubts are stirred that a court 
would do well to move warily.” The Mas- 
court inclined to move 


sachusetts was 


460 


but its ability to reason was not 
impaired in the 


hastily 


slowly 
least by its unwillingness 
The 


“jaundiced eye” 


court recalled with 
Section 301 had been 
members of the United 
the Westinghous 
case and with what difficulty the 
the First ( led to the 
ot the Thread Case 
thought it undesirable to jump 
it called pit” of dispute 
future working conditions 


The 


case 


to move 
what a 
viewed by some 
States Supreme Court in 
courts in 
doctrine 


Phe 


into lat 


ircuit were 


American court 


a “bottomless 


judge delivering the opinion in 


delivered the opinion in_ the 
American Thread 
held that 
not to 
arbitration ¢ 


also 
in which the same 
the 


specihc 


case, 
, 
general federal 


court though 


cement 


ontracts, that rule 


rule was grant enfor 
ot executory 
rested weak 
should be abandoned in view 
that the LMRA intended the n 


arbitration 


upon historical arguments and 
nf the 
aximum degree 
ot entorcement ot agreements 
Now, ytter Press, Judge 


W yzanski faced a different problem, not the 
future which 


however, in P 


arbitration of disputes arist 


under an agreement to be performed but 


terms of a future 


called 


executory 


arbitration of 

This the court 
legislative arbitration o1 
tion 
direct 


rather the 
agreement quasi 
arbitra 

direct 


which the court was powerless t 


The court assumed that Congress has the 


constitutional authority to enforce legislative 
arbitrators In this 
but 

states 


awards of assumption 


disagree, neither the 
United Arbitration 
} 


judicial enforcement of that 


many might 
LMRA nor the 
Act 


type of arbitration 


authorizes 


important too is the point that 


deals not 


Per] aps 
this 
prospective 
but 
of labor 


with a 


arbitral award, 


controversy merely 
quasi-legislative 
award ina delicate area 


rather with an 


relations. “This,” in the words of 


» be 


orthodox 


the court, “is sure not technically 


example of an 
arbitration’ 


attempt at 
pulsory Yet it comes, in 


substance, perilously close 


Effective Prior Award 


“There have been numerous decisions 
Arbitrators concerning the as 


work 


Bargaining 


rendered by 
signment of contrary to the terms 
of Collective 
hold that it is a violation of the 
work 
by employees in a 
Unit or 
the 


Agreements which 
Agreement 
customarily done 


to assign which is 


particular Bargaining 
Department to employees outside 
Unit or Department ‘ 


(Continued on page 527) 


Bargaining 
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State Mediation in 1956: 
Problems and Prospects 


By MASON W. GROSS 





Mr. Gross is chairman of the New 
Jersey State Board of Mediation. 





tower fifth annual conference of the As- 
sociation of State Mediation 

held in 
Representatives of all but two of the 
together 
Federal 
Service and of 


York, Louisville 


Agencies was 
Denver, Colorado, on June 26-28 
state 
mediation agencies were present, 
with several representatives of the 
Mediation and Conciliation 
municipal agencies in New 
and Toledo 

[his differed 


its predecessors in that while they were pri 


conterence somewhat trom 
marily concerned with problems having to 
do with the conduct and techniques of medi 
ation itself, this conference addressed itself 
to problems confronted by the mediators 
settlement ot 


Such problems 


in assisting the parties to a 
their contract 
as the increasing importance of fringe bene 
fits, the proper treatment of jurisdictional 
disputes, the effect of emergency dispute 


negotiations. 


laws and the possible effect of mergers in 
labor organizations were among the topics 
discussed As the leaders for 


went 


discussion 


these meetings, the mediators outside 


their immediate group to bring in 
in different fields to present ideas on these 


experts 


various subjects. 


The conference 
by Harold I 


Interstate 


opened with an address 
Enarson, director of the West 
Commission for Higher Edu 
member of the War 
Stabilization Board and an assistant to D1 
John Steelman. Under the title “Mediation 
and Education” he discussed, from the point 
of view of an outsider: (1) the public in- 
terest in labor disputes, which he found 
ambiguous and possibly putting too much 
stress on peace for its own sake; (2) the 


ASMA Proceedings 


erm 


cation, formerly a 


] 


ole oi 


should be 


mediation, which he felt 
a policy of stubborn restraint; 


governed by 
(3) the mediator as « ducator, as “the spokes 


man for Reason, an advocate for Realism, a 


Tolerance,” and 
and (4) the 


mediators as men 


salesman for Patience and 
education of 
fascinated by 


predicaments and must 


a creative agent: 
who are 
people and their who 
possess a sense of proportion about what they 


can accomplish 


rhe first discussion addressed it 
self to the topic of “The Mediation of Jurisdic 
tional Disputes.” Benjamin 
Aaron of the Institute of Industrial Relations 
at the University of California, 
were M 
Employment 
Charles \ 
After 


intrinsi« 


session 


The speaker was 


and the dis 
Wis 


and 


cussants yrris Slavney, of the 
Board, 


Denver 


consin Relations 


(;raham, a attorney 


listing some reasons to explain the 


difficulties in mediating jurisdic- 
tional disputes, Mr. Aaron went on to ana 
state designed to 
controversies. He found that 


either ignored in 


lyze some of the laws 
regulate such 
them were 
nullified, 


California 


most of prac 


with the exception of the 
might 
undertook to 


tice, or 


statute, which have some 


success He show 


laft-Hartley 


degree 
that “the Act, as administered 


by the NI 


jurisdictional 


RB, has had a tar greater im- 


pact on disputes than have 


statutes or agencies.” He also 


AFL-CIO 


private mediation, 


most state 


suggested that the no-raiding 
might 


National 


Jurisdic 


agreement, 


well 

Joint Board for the 

tional Disputes in th 
Arthur Ross, 


Industrial 


using 
successtul ; the 
Settlement of 
construction industry 


prove as 


Institute of 
University of 
Rate 


which was 


director of the 
Relations of the 
California, read a paper on “Nonwage 
Elements of the Wage Bargain,” 
discussed by George Hildebrant, also of the 
University of California, and James P 
Logan, of the Mountain States Employers 


Council. Mr. Ross suggested that the term 
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ot 
ot 


above are representatives 
Fifth Annual 


Shown 


attended the Conference 


Joseph F 


Bowers, California: 


M. Weigand, 


Standing: Monsignor 
Alabama; Glenn A 


New York; Benjamin Pen 


the 


Donnelly, 


Ge 


1 
ncies who 


and territorial age 
of State Mediation 


Connecticut; Walter C 
Michigan; Jean T 
Barker, North 


various state 


the Association Agencies 


Daugherty, 
McKelve. 


Carolina; 


orge E. Bowles, 


nsylvania; E. Gail 





“fringe benefits” was becoming increasingly 
inappropriate since these items were getting 
nearer and nearer to the center of contract 
He that 
as per the 
predicted that, 
rapidly 
than the basic wage rate, they would prob- 
ably go as high as 25 per cent « 
in the next He presented evi- 
dence to controvert thesis that this 
of the moral 
arguing 
constituted 


negotiation. estimated these bene- 
fits now run 20 
total money and 


since they were increasing much more 


high as cent of 


package 


rr even more 


few years 
the 
weakening 


trend 
fiber 
that 


intelligent 


indicated 
of the 
these 
investment. 

At the third 
who in the past 
their federal colleagues, took up the topic of 
municipal mediation agencies. Dr. Harry 
Seligson, chairman of the Production and 
Management Division of the Col 
Business Administration at the U 


a 
workingman, instead 


benefits an 
the mediators, 


have crossed 


State 


session 


swords with 


General 


lege of ni- 
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versity of Denver, presented a1 
Management 

study 
xperience with a mediation . 
which was discussed by Miss Ida Klaus, 
of New York City, Jerome Gross, of Ty 
Martin Wagner, of Frank 
Van Portfliet, of the Colorado Federa 
tion of he upshot of D1 
study wa 
the 
lacking 


ot Denver's Labor 


Commission,” exhaustive 


in 
vere * 
ledo, 
Louisville, and 
tate 
Labor Seligson’s 


s that the conditions necessary to 


t a local mediation 


SLCCESS ¢ 


agency 


that the 


re 
Denver, and 
it 


in the case 
agency failed because was unneeded and 


unwanted 
Dr. Nathan P. 


law at the 


Feinsinger, 
ot W 
impartial umpire under 
Motors-CAW 


“Private 


protessor ot 


University isconsin and 


currently the Gen 
eral agreement, presented a 
paper Mediation—Its Potential.” 


Private mediation was contrasted with medi 


on 


ation by government agencies, and two types 


were identified: one, where the mediator 
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York; 


Allan Weisenfeld, New Jersey; Joseph 


Hodges, Illinois; Julio Machuca, Puerto Rico; Daniel Rogers, Missouri. 


Seated 
Morris Slavney, Wisconsin; and Harry L. 


Hanson, 


Roy Lee, Colorado; Arthur Stark, New York; Mason W. Gross, New Jersey; 


Minnesota. 





is chosen by the parties themselves, and the 
other, where government enlists the aid of 
recent Westing- 
described his 


citizens, as in the 
Feinsinger 


private 
house case Dr 
own experience as private mediator in the 
\llis-Chalmers-UAW dispute, and gave many 
reasons to show that this form of mediation 
should succeed where other forms might fail. 
\bove all, he stressed the advantage of the 
complete absence of even a minimal amount of 


government interference 


A discussion of the legal status of state 
emergency dispute laws and their relations 
to state mediation, entitled “State Public 
Utility and Mediation,” begun 
by Irving Bernstein, of the Institute of In- 
dustrial Relations, University of California 
at Los Angeles, and continued by Miss Jean 
McKelvey, of the New York State Board of 
Mediation, and Dallas Jones, of the Uni- 
versity of Colorado. Mr. Bernstein sur- 
experiences 


Laws was 


veyed the various with state 


laws and concluded that “we are now wit 


ASMA Proceedings 


nessing the disintegration of the experiment 
of the states in the prohibition of strikes 
in public utilities. Although the harmful 
effects of the legislation can be exaggerated, 
there is little doubt that, 
whole, the laws have worked poorly. 
their very constitutionality is open to 


considered as a 
Now 
grave 
question.” 

He attributed this in part to the false 
premise “that public utility strikes are nec- 
essarily and felt that 
governmental interference should be limited 
He further suggested explora- 
more 


public emergencies,” 


to mediation. 
tion of preventive mediation and “a 
imaginative mediatory employment of the 
office of mayor or governor”; both of these 
suggestions were challenged in the discussion 

Arthur Stark, executive director of the New 
York State Board of Mediation, read a paper 
for Dr. Henry A. Landsberger, of the Insti- 
tute of Statistics, Oxford University, en- 
titled “Final Report on a Research Project 
Dr. Landsberger, who pre- 
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in Mediation.” 





sented a progress report in 1955, describes 
his research as follows: 

“The aim of the project was to discover 
whether psychological tests were capable of 
measuring the traits which it was desirable 
for mediators to have. The was 
intended as a test of psychological 

‘If the test results of persons who had these 
traits to a greater extent (that is, good 
mediators) did’ in fact look different from 
the test results of those who had these traits 
to lesser extent, then by giving these psycho- 
logical tests to people before they became 
mediators, one would be able to tell 
had a greater chance of doing well in the 
job and who seemed to be less likely to do 
well. Together with the usual methods of 
selection—interviews, recommendations, etc 
—tests might then be used to help with the 
vexing problem of choosing new mediators, 
provided, of course, that they were in fact 
capable of measuring the relevant traits.” 


project 
tests. 


who 


This final report indicates that Dr. Lands- 
berger is pleaséd with the results of his 
project, although he is most conservative 
jn estimating its value in the selection of 
mediators. 

H. Cutler, of the College of Busi- 
the University of 


Dean T 
* hess Administration at 


‘. 


Denver, read comments on Dr. Landsberger’s 
paper 
the association to an 
appreciation of Dr. Landsberger’s work 

The final paper, “Effect of Mergers 
in Labor Organizations on the Work of 
Mediation was written by O. A 
Knight, president of the Oil, Chemical and 
Atomic Workers, and absence 
by Elwood P 


president of the union 


value in assisting 
and 


which were of great 


understanding 


Agencies,” 


. . | 
read in his 
Swisher, administrative vice 


Mr. Knight predicted that, while the effects 
of mergers would be slow in developing, 
they would include fewer jurisdictional dis 
moves by weak 


at the bar 


putes, fewer! desperation 
unions, more 
gaining table, greater stress on union secu 
rity, more statesmanship on the part of both 


and 


balance of power 


new 


+} 
ol! 1¢ 


possibly 
part 


management and labor, 
skills 
mediators 

The Association of State Mediation Agen 
cies wishes again to express its appreciation 
to all 


ference 


and techniques on the 


those who contributed to the con 
In the 


was an extremely successful conference, and 


opinion of the members it 


the association, in its five years of existence, 
has definitely established its value 


[The End] 





Mediation and Education 
By HAROLD L. ENARSON 


that 
precision in 


7OU WILL believe, 
there is a certain want of 
topic “Mediation and Education.” | 
this as an invitation to indulge in 
which 1s 


AGREE, | 


the 
take 
some observations on mediation, 
your concern, and not as a mandate to talk 
on education, which is my concern 

Still, the words suggest intriguing com- 
parisons. Good mediators are educators of 
a kind. And educators are not infrequently 
mediators. Both deal with people: people 
in conflict, in confusion; stubborn people, 
confident in their beliefs, in the purity of 
their motives. Both deal with what Eric 
Hoffer calls the “true believers,” 
captive of stereotypes and illusions, preju- 
Mediators and edu- 


mei 


dices and passions, 


466 


suffer similar occupational 


lack of obj ctive 


cators alike 
handicaps the standards 


of performance, the occasional smugness 


which with pretensions of “im 
partiality” 


tation to mastermind 


comes 


and “neutrality,” and the temp 


decisions of others 


seneath a protective armor of cynicism, 
inveterate optimists. We hi 
faith in the 


capacity ol 


we are irbor a 


persistent power of reason; 


we believe in the men to be 
and to make workable com 


Educators 


have decently 
promises with their fellow men 
think of 


more 


ourselves as 
than 


or mediators, we 


movers,” acting acted 


And 


fective as we 


“prime 
while we are seldom as ef 
like to think, we are 


picture us 


upon 
neve 
critics 


as ineffective as our 
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Mr. Enarson serves as the director 
of the Western 
sion for Higher Education. 


Interstate Commis- 





Finally, we are introspective. We want 
to do a better energetic, 
ruthless, in self-criticism. I take it 
the purpose of the Association of 
Mediation Agencies and of this meeting is 
critical self-examination. My remarks stem 


from that 


even 
that 
State 


job and are 


premise 
I make no pretense of being an expert on 
the mediation pri 

1 


fascinated wit! 


vcess. I have long been 
have spent 
listening to their shop 
labor dispute relation 
irreverently, of the man 


“The 


rding to 


mediators and 


many happy hours 


talk The 


ship reminds me, 


mediator 


man who et the 
Josh Billings, 
astonished at the sudden 
but I want 


astonished than the 


relationship 


oyster 
first oyster, acct 
} 


“must have been 


way it was did; presume he 


enny oyster waz.” 
Chis 
for I get the 


infrequently 


more 
meaningful parallel, 
that labor disputes 


settled in ways tha 


strikes me as a 
feeling 
‘ 


are not 


startle everyone as to the “way it wuz did.” 


went on to say that “t oyster 1s 
the quickest phood on 
feathers 


sitting, 


(Josh 


record to eat; they 


have no bones nor and kan be 


whole, either standing 


run.”’) 


swallowed 
or on the 
My comments today are made “on the 
taken from made 


them 


They are notes 
over the 
hestitantly 
should 
Reading the literature, including the earlier 
deliberations of this conference, the out 
surprised by the lack of con 
the nature of the mediation 
There is an astonishing lack of 
agreement in the highest councils, and 
the priesthood of your profession, on what 
really is, when it is to be put 
mediator actually should 
collective 


run.” 
years. I submit 


humility 


ten 
with the 
uninitiated. 


past 
and which 


grace the 


sider is 
sensus on 
process 
among 


mediation 
into play, what the 
do, how mediation 
bargaining and where mediation fits in the 
spectrum of government intervention 


relates to 


Here are some persistent questions 

Is there a “public interest” in all labor 
disputes? Is any dispute, anywhere, at any 
industry, a proper subject for 
fed 


time, in any 


mediation by some mediation agency, 
eral or state? 
Should the 


during 


back- 


prior 


the 
even 
play the re- 


mediator hover in 
negotiations, or 


should he 


ground 
to negotiations, o1 
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] 


luctant dragon, serving only when 


quested? Does the mediator serve 


parties, coming and going at their pleas 


a “legal midwife” in attendance 
right? 


into the n 


rr is he 
: 


matter of Should the medi 


ease accepting 


role the parties will t ate, or should 


he stay in the case only 1 has hrm 


control of the proceedings? 


Is mediation simply an 
collective bargaining pro 
distinct process, coming 
collective bargaining bu 
action? 


learne d 
only 


Is mediation 


intuitively, played | hunch, 


among a are tew witl a flat 
’ 
I 


interpersonal intrigue it a defi 


' 


process, based on common experience and 


bounded by rules and orderly procedure 


Can mediators be trained, whether 
universities or on the job, or must goo 


mediators, like good football prospects, 
discovered? 


that stark 


always 


Granted questions posed in 


terms aré unreal; none 


the less, I 


somewhat 
these are 


that 
| 


unanswered 


submit 


left 


questions 


consider some 
under following four 
interest in labor dispute 
tion, the mediator as 


education of mediators 


Public Interest in Labor Disputes 
old cl nut b 


metimes, 


his is 

careful examination 

Holmes it is better 
1 


plain the obvious than elucidate 


once sugge 
t} 


1i¢ 


Ann Douglas 
that the 


industrial conflict. The 


reminded the conference last 


year public is ambivalent toward 


public wants pe 
It tolerates breakdowns of production only 


has no alternative. The demand 
from the public’s im 


ial dis« ord 


because it 
for mediation arises 
patience with indust 
attitude 


houses.” 


1 Che domi 
nant will always be “a 


both your 


However, the “public interest” is more 


than the sum of the instinctive and tran 


reactions of the man in the street 


definition, the 


sient 
In any meaningful “public 


those standards which 


filtered into 


interest” has to be 
have 
practice through the political process 
has to be looked at in 


spective of the public’s total goals, of which 


public 
Hence, 


filtered or can be 
the pet 


mediation 


industrial peace is but one 
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Clark Kerr has called industrial relations 
the area of the most dramatic and long- 
continuing unrest among organized groups.” 
Certainly labor-management relations repre- 
sent the largest area of tolerated conflict 
in our society. 


We justify this conflict in many 
Witness John R. Common’s 
transactions,’ Bakke’s “mutual 
Galbraith’s “countervailing power,” 
“industrial self-government.” In_ political 
science we describe the process as “inter- 
group bargaining.” The many labels all 
describe the same phenomena: a free, open, 
competitive society where conflicts of vital 
interests are resolved ultimately by tests of 
strength, trials by combat, in some ways 
reminiscent of the medieval trial by ordeal. 
Ours is one method of accommodating in- 
dustrial conflict. Other societies in other 
times have used different methods of re- 
solving such conflict. 


ways: 
“bargained 

survival,” 
Taylor’s 


We not only justify this system, we extol 
its virtues. We talk of “free collective bar- 
gaining,” using the exalting preface “free” 
as an umbrella of virtue. “Collective bar- 
gaining,” as Peter Seitz has said, “is to 
labor economists what love was to the 
romantic poets of the 19th 
ideal: a dream incapable of complete ful- 
fillment in this life.” We are almost mystical 
in our devotion to the “meeting of minds.” 
Agreement is the goal; the content of 
agreement is largely beyond public control. 


century an 


Collective bargaining, we are told, is a 
“skill.” The inarticulate premise is that as 
the parties “mature” and “learn how to 
live with collective bargaining,” we can 
anticipate industrial tranquillity. This is 
the tenor of much of the literature. But 
since strikes do persist, we must fit awk- 
ward fact to elegant theory. Strikes, we 
are told, are not necessarily bad 
They “clear the air.” Discord, conflict, a 
fever pitch of emotions, strong 
these are presumed bad in the home, the 
club, the office, in any organization. But 
not in industrial life. Here overt conflict 
“clears the air.” 


things. 


words- 


But is there empirical evidence for this? 
Can we really say with confidence that most 
strikes are, on balance, advantageous to the 
bargaining relationship? 

I am not being critical of collective bar- 
gaining or strikes or industrial disharmonies. 
No better system occurs to me. But thought- 
less worship of “collective bargaining” and 
reverence for the strike and lockout seem 
pointless. On the one hand, trials of eco- 
nomic strength are legally sanctioned, even 
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forcing set 
indus 


blessed, as pressure tactics for 
hatches for 
hand, 


tlements and as escape 
trial unrest. On the other 
services are set up to avoid 
strength. 


mediation 
such trials of 


In short, mediators are caught in con 
flicting definitions of the “public interest” 
in labor disputes. We have not clearly fixed 
in our minds what we think about 
industrial conflict. The public at large cus- 
tomarily heavily the 
conflict, holds too cheaply its values. It is 
just possible that mediators tend to lean 
in the same direction, certainly an under 
standable occupational bias on their part 
Little that we problems in 
determining the role of mediation, the proper 
extent of public 
settlement 


really 


weighs too cost 


wonder have 


time of intervention, the 


responsibility for encouraging 


Role of Mediation 


We much of timing. It is 
to be intuitive, natural Like 
you have the skill, or you don’t. I am sure 
that most mediators would believe that 
following story is relevant to mediation. Ty 

this question by sports 
watched you carefully this 
find you’ve got 11 different 
second At what point 


second do you decid 


hear alleged 


tasting 


wine 


+} 
thie 


( ‘obb Was asked 
“We've 


season, and we 


writers 


ways of sliding to 
between first and 
which of those 11 ways you'll use?” Ty 
flashed: “‘] think about it. I jus 
slide.” So it is with the experienced mediator 
He can’t explain his technique. He just 
knows how, stvle is not 
sciously developed 

But this kind of analogy 
question: When, as a 
policy, should government 
oretically, there are at least five 
points of intervention by mediators 


never 


and his 


begs a 
matter ot 
intervene ¢ 
possible 


(1) during negotiations, as part of 
ventive mediation”; 
(2) when the storm clouds are visibly 
gathering; 
(3) when negotiations “have collapsed” 
(4) after collective bargaining has ended, 
but prior to strike action; and 
strike or lockout has 


(5) after a begun 


Now, is the timing of 
a matter of hunch or of formal procedure 
William insisted that 
while mediation is the important of 
the devices we 
ful adjustment of disputes, it is 
weakest in effectiveness. His thesis is that 
formal procedures, carefully developed and 


intervention to be 


Leiserson has long 
most 
have for 


promoting peace- 


also the 
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understood by the the 


advocated a 


parties and 


are required. He has pre 
scribed mediation ective 
bargaining ends to give the mediation agen 
change to settle the dispute. He 
called for laws compelling 
maintain the status quo in 
opportunity tor 


period after co 


cies a tatr 


has 
the parties to 
order to provide a 
mediators to work effectively 


His 


gaining 


frequently 


real 
out that collective bar 
at least potentially, throug! 
They 


when 


critics point 
persists, 
out 


the course of a dispute insist 


there is no point in time collective 


bargainir said to end 
rhe point 
Isn’t it total 
bargaining process a period where the pat 
withhold action 
Such a 


but it 


xg can he 


criticism seems to muss the 


possible to inject into the 


ties and give mediation 


‘ 


tactic may or may mn 


certainly appears feasible 


talk 
uncertainty,” at least in 
Keeping the 
sometimes be a good 
that the 
Tancy 


The 


“strategy of 


about a 


big 


new vorug 1S to 


emergency disputes parties 


thing, 
“strategy of un 


guessing 


but 


may 
one suspects 
inde 


“Informality” in 
but it 


certainty” is a cover-up for 


cision and _ confusion 


mediation is a comfortable phrase, 


can be dangerous if used to avoid funda 


mental questions of the timing of mediatior 
intervention, 


Several reasonably clear alternatives exist 


government 
disputes 
Federal 


Through its mediation arm, 
monitor labor 
direction in which the 
and Conciliation Service 
the Taft-Hartley provi 


sions requiring the filing of dispute notices 


can continuously 
This is the 
Mediation 
moved 


has 
because of 
fascination with “pre 
plausibility in 
little 


and because of its 


mediation.” There is 
approach, but 
alternative, and my preference, is 
a policy of stubborn restraint. Mediation, 
I feel, is inevitably cheapened if it is too 
readily available. Like other friends, mediators 
that 
experience shows that continuous interven 


ventive 


this possibly logic 


| he 


own 


suggest recent 


can be oversolicitous. | 


tion by necessarily weakens 
rather than 


relationship 


government 
strengthens private bargaining 

Mediation, if used to 
be simply another factor in the 
party to a dispute 


excess, 
is likely to 
calculations of each 
Perhaps mediation, tike aspirin, should be 
taken in 


small, well-regulated doses. 


Mediator as Educator 


If we are clear about the role of media 
tion, we can be clear about how a mediator 


should function. 
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mediator Ss, 


Mediation at the beck and call o 


ties inevitably downgrades 
Unless he controls the re 


, 
' 
mediator tends to move at tl ufferance 


parties. He Dickens’ 


Heep, i umble ne ” a bearer 


be comes, 


messages, Carrier 


Phe 
intervention He 
table be« aus¢ 
should be He 


guest, 


mediator 


public 
pu 


public 
of the peace 
that 


licdai 
disdained 


except 


we ak weapon 


‘People 
“problems in 
mediators would 


know 


have penetrated the mys 


may prevailing wage 
teries 
fication, but this mear less 
unless he has insig 


‘ 


and motives of other 


me diate r is re markably 
Phe 


agement” have 


The 
ogies abstractions “labor” 
littl appeal 
sees inst 


ead 
kinds of people many 
lems. He is, in fundamental 
ator He 
an ady » 
Patience and To His task, 


a very 


becomes a spokesman fo! 


1 
ocate ik i Sales 


an educator, » substitute 


tor comftor 
t | 


t¢ a Ck 


] 


own sell 
Probably 
al How 


is quite 


their interest 


everyol 
mediat 
another questi 

media 
his lite 
needed 
Then he 
believe | always 
don’t take credit f¢ 


born that Fe 


vividly an interview with a 


had 


told me that the mediator 


been in the yusiness all 
above 


Cise¢ an 


modestly, “I 


mind,” added 


} 


“ope n 
ave 
open mind. | 


| was way 


Somehow I could nevet 


had the insight, tl 


that 


man 


] 


bearance makes for good medi: 


\ wiser 
told me, 
don’t kid 
lated to a 


once 


but 


mediator, 
kid 


observation re 


friend, also a 


all right to 
His 


settlement he had just 


others 
yourself.” 
worked 
sure,” he said, “that 


“I’m not at all 


the dispute couldn’t have been settled with 


out 


out our intervention.” A mediator who is 
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candid, who doesn’t kid himself, must often 
have such doubts. 
He was talking, | 
single most overlooked factor in mediation 
that a mediator, at least at 
complicates a dispute by the 


believe, about the 
It is simply 
the outset, 
mere fact of walking on the stage. His 
presence adds to the complexity of existing 
relationships. The parties sense this. Some 
times, as Saul Wallen has 
mediator is exploited by one or both pat 
ties. He pawn by which new 


pressure tactics are applied, new intrigues 


nt ted, the 
becomes a 
tried. 


This 
point. 


fundamental 
with 


suggests, I believe, a 
Mediation must be carried on 
high competence and high morale. As in 
hospital surgery, there is simply no place 
for the second best. The skillful mediator 
among powerful, opinionated, 
He closes the gap not just by 


talking.” He is a 


ideas 


maneuvers 
proud men. 
“keeping the 
creative agent. He has constructive 
and a sense of the balance of considerations 
proposal pos 


parties 


which make a compromise 
sible. His job, in a word, is to help men 
come to terms with the inevitable. This 
will not bring him affection. At best, he 
earns respect. The explanation is obvious 
One is reminded of the little girl who, on 
being told that God sees everything, said 
angrily, “But that’s indecent of him to see 
everything.” The 
that the mediator sees too 


sometimes feel 
much 


parties 


Education of Mediators 


I have fought the good fight on this issue 
It is conceivable that mediators, like comedians 
or professinal wrestlers, are born to their 
work, are inexorably shaped by relentless 
nature. If repetition of the doctrine would 
make it so, I would be a rabid 
for I have been told as much by mediators 
somehow I doubt its 


convert, 


coast-to-coast. But 
validity. 
I don’t 
trained 
aptitude is necessary: an 
distaste for orderly routines of bed and 
board, enduring patience, and 
(perhaps physiological?) to keep quiet in 
the face of tiresome double talk and mon- 
More seriously, a mediator 


anyone can be 
Some natural 
stomach, a 


suggest that 
to be a mediator. 


iron 


a capacity 


strous absurdities. 
has one quality above all others—an un- 
fascination with people and _ thei 


dying 
It is a quality closely linked 


predicaments. 
with tolerance an1 humility. 
much, but something- 


formal 


Something—not 
can be learned through 
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education 


“.. 


and on-the-job training. Other things bein: 
contend that a 


a powerful asset to a 


equal, | university 
tion can be 


mediator 


I have no prescription from 
catalogs for the ideal education of 
Statistics, 
other Ss 


Supposedly, 
dash of history 
would help. But 
and 


economics, 
plus a and 
compassion 


learne« 


science Ss 
imagination are 
student bro: 


tolerance 
no text or classroom. The 
trained in the humanities 1s 


produc t 


probably 


good a bet as the best 
“institutes” of 


diator 


assembly line of the 
labor relations. A me 
may Say, IS a kind of 
expert in human conflict—but so is the p« 
worker, the child 
administrator 


trial and 


{ 


special exper 


tician, the social psychol 


ogist, the judge, the 
profession thinks it is unique, 


as unique as they think 
sciences 


The social open few 


some of the doors they open are to 


dora’s box. I refer to such fads and fanci 
as group psychotherapy, “human relation 
dynamics, role 


group playing 


munications (two-way or 


As a 


ought to 


general proposition, | 


“understand one another 


though I have a sneaking suspicion that 


if we understood our opponent mor 


clearly, we would be as likely to detest as 


; 


to love him. Clear communication is a two 
sharpen issues even 


mediator know 


edged sword. It may 


as it clarifies. As any 
fuzzy language—poor communications, 
only 
irreconcilable As to 


Dale Yoder 


human than they 


you will—is sometimes the 
bridging the 
relations, I quote 
become mort 


just couldn’t stand them.” 


There are no tricks, no techniques, 


special ways by which to accommodat: 
the conflicting claims of vital interests. No 
sure way has yet been found of engineerit 
compromise between powerful gr 

the l 


termined in pursuit of vital 


In the last analysis, perhaps a 
proportion is the most valuable to 
Mediators 
labor 


re spons! 


government’s “arsenal of weapons.” 


are not the exclusive custodians of 
peace Chat is the 
bility of the parties. A 


can succeed sometimes 


nonde legabk 


mediation agency 


In some circum 


stances, but it cannot bring peace wher¢ 


there is no peace. The hair shirt, I submit, 
is an inappropriate garment in a mediation 


agency. 
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The basic responsibility for settling labor 
disputes must forever rest with the parties 
to the dispute An outsider, however 
friendly, well-intentioned skillful, still 
outsider He can help; he 
responsibility 


and 
remains an 


cannot control The moral 


ior creating orde1 “private govern 
ments” of industry h uty of labor and 
A modest role 
coveted 


[The End] 


management, of no on 


for mediators 1uch he 





The Mediation 


of Jurisdictional Disputes 


By BENJAMIN AARON 


y ROFESSIONAL 


art of mediation are 


practitioners of the 
familiar with failure 
publi 


more than most men laboring in the 


service they have been “rejected, despised, 
and acquainted with grief.” Yet, for every 
defeat 


triumph, an 


usually a 
settlement of 


there is compensating 


amicable some 
dispute achieved after hours, perhaps days 
or weeks, of patient effort. These triumphs, 
always purely per 
is a commonplace that the 


mediation, the 


of course, are almost 


sonal; it mor¢ 


successful the less publi 
recognition it will receive. I suspect, how 
ever, that most professional mediators con 
the personal derive 
job well done to be ample 

their efforts, that 


to accept the inevitability of 


sider satisfaction they 


Irom a repay 


ment for and they lear1 
oc¢ asional 


failures 


Nevertheless, even the most sophisticated 
mediator must be galled and frustrated by 
the hostility with which the parties to juris 
dictional disputes commonly greet offers ot 
from outsiders. He may try to 
comfort himself with the familiar 
vation that meddling with another 
folly is thankless work; but that is a danger 


ous thought for him to pursue, and could 


assistance 
obse I 


man’s 


even persuade him to abandon his calling 
Besides, we may as well admit 
it An itch to help settle other people’s 
problems, however trivial or foolish they 
are, is an indispensable element in the 
make-up of a professional mediator. The 
successful intervention in jurisdictional con 
therefore, kind of 
Everest for mediators, a constant challenge 


altogether 


troversies, remains a 


that must be accepted time and again, des 
pite repeated defeats. 
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We must ask 


about jurisdictional disputes 


them so intractably resistant 
tory interventior Phe 

1 to find, nor have they go 
in the extensive literature 
In the first place, 


workers or over 


jurisdiction- 
jobs—is a r of basi 
nlike dis 


labor ur 
between unions and employers ovet 


importance to any 1o0n 
putes ( 
wages, hours and working conditions, dis 
putes 
rights or work 


compromised, The ¢ 


between unions over representatio1 
assignments are not easily 
oncept of jurisdictior 


is absolutistic in character; it is drawn wit! 
sharp, bold strokes and contains few, if any, 
Chis 


obvious 


solt - or shaded areas aspect ol 


has its most analogue 


in the conflicting territorial demands ort 


assertions of hegemony among nations. In 


y annals of jurisdictional warfare 


one can find accounts of many a strite-torn 


Cyprus, of job territories over which rival 


unions have asserted their exclusive domin 


ion witl 
Another 
involved in 


unparalleled vigor and tenacity 


point to remember is that dis 


jurisdictional contro 
afford to take the long 


view, for every defeat or compromise becomes 


putants 
versies can seldom 


a part of the imperishable record and is sure 
to be cited by the opposition forever after 
1933, the AFI 


over! 


Thus, when, in executive 


jurisdiction brewery 
that 
considerably embarrassed by the 
that in 1915 it had formally 
over all chauffeurs 
“employed in_ the 


council awar ded 


drivers to the Teamsters, union was 


reminder 
cone ede d yu 
and 


risdiction drivers, 


stablernen delivery of 


products of breweries, agencies or beet 
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bottling establishments” to the Brewery 
Workers.’ As a matter of tact, President 
Tobin of the Teamsters felt obliged to deny 
the very 1915 
and to his signature on 
document “a 
or a forgery 
refreshed, he admitted the existence of the 


agreement 
the 


existence of the 
pronounce 
very clever photostatic 


Subsequently, his memory 


copy 


agreement, and was compelled to rely upon 
that 
the 
repudiated by the 


the rather less satisfactory argument 
it had 


Brewery 


long since been violated by 


Workers 


Teamsters." 


and 


Then, too, the complexities of jurisdic 
tional those 
the assignment of work, are frequently so 
awesome and bewildering as to require the 


their 


disputes, especially involving 


specialist to 
The 
though well-informed in 
matters, is not sufficiently steeped in either 
the facts or the folklore of a given dispute 
to be of much help to the parties. Indeed, 
mediators would do well to reflect on the 
unhappy experiences of dealing 
with the intricacies of 
versies and to hesitate before rushing into 


services Of a assist in 


disentanglement. mediator, 


relatively 


average 


these 


courts in 
theological contro 


what Professor Chafee has calied “the Dis 
mal Swamp of obscure rules and doctrines.” ‘ 
But mediators, fools that they are, persist in 
rushing in, and they may derive some comfort 
from the moral of a fable by Thurber: “Fools 
rush in where angels fear to tread, and the 
angels are all in Heaven, but few of the 
fools are dead.” 

Still another 
disputes are generally not amenable to out- 
side mediation is that the administrative 


and judicial machinery established to deal 


reason why jurisdictional 


with them is simply not designed to encour 
age or to facilitate mediated settlements. It 
is to this aspect of the problem that I want 
next to direct my attention. 

The this 
therefore, the focus of this paper are limited 
primarily to affecting jurisdic- 


interests of organization and, 


state laws 


1 Proceedings of the Fifty-Third Annual Con- 
vention of the American Federation of Labor 
(1933), p. 322. 

? Work cited at footnote 1, at p. 339. 

* Green v. Obergfell, 4 LABOR CASES { 60,359 
121 F. (2d) 46 (1941). 

***The Internal Affairs of 
for Profit.”” 43 Harvard Lau 
(1930). 


Not 
1024 


Associations 
Review 993 
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tional disputes. Some ten states * | 


books 


jurisdictional! 


another It is 


re gulate 
kind o1 


diate 


on the which purport to 


controversies of one 
sufficient for our imme 
that most of 
with the 


related 


purpose to note these statutes 


are concerned prevention of juris 
strikes 
peaceful 


the underlying 


dictional and activities, not 


orderly pr 
] st 


disputes, 


by providing and 


dures for settling 
but by 


civil remedies 


prescribing criminal penalties a1 
who engage in 
Michigan and 


lures 


against those 


such conduct. In two states, 


Minnesota, special statutory proce 
settling jurisdictional disputes are pr« 
but they have not proved efficaciou 
Michigan Labor Relations Act defines 


jurisdictional dispute narrowly as one 1n\ 


{ 


ving the representation of employees i: 
bargaining unit.” Rival claims must be 
with the labor 
attempts to mediate a settlement. Failit 


election an 


mediation board, 


this, the board orders an 


during this procedure strikes are forbidde: 


seen no figures on the number 


1 have 
representation disputes successfully 


ted by the board, but last vear 


that in the entire period of 1951 
ordered 


only one jurisdictional 


which suggests that it has not beer 
burdened with cases ot this nature 


The Minnesota law, which applies to bot! 


work-assignment dis 
establishes a rather elaborate 
The 


onciliator to the 


representation and 


putes,” 
tory procedure facts are certified by 


the 


whe 


governor, 
a labor 
the dispute 


guided by 


state labor « 


may, in his discretion, appoint 
referee to “hear and determine” 


In so doing the referee is to be 


specific criteria set forth in the statute 


may avoid this 


to the 


jurisdictional rivals 


mination according statutory 
by voluntarily submitting the issue 
the appointment 
governor. After the 
arbitration, or the 


tration, prior to 


referee by the matter 


has been submitted to 


referee has been appointed, it is unlawt 
picket or boycott “on account of” 


lugubrious 


to strike, 
the jurisdictional dispute. The 


history of this law in operation in the ten 


year period immediately following its enact 
been recounted elsewhere,’ and 


ment has 


Kansas 
Pennsy! 


Florida, Iowa 
Minnesota 


5 California, Colorado, 
Massachusetts, Michigan, 
vania and Wisconsin 

* Michigan Compiled Laws Sec. 423.9c (1948) 

7State of Michigan Labor Mediation Board 
1953-54 Report to the Governor and Legislature 
(1955), p. 17 

* Minnesota 
(1946) 

* Stieber, Ten Years of the Minnesota 
Relations Act (1949), p. 28 
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nothing has appeared more recently to dis 
pel the belief that it has been a disappointing 


failure 


The Wisconsin Peace Act 
makes it an unfair labor practice “to 
in, promote or induce a jurisdictional strike.” 
* 

involving this 


vO Cases 
decided by the 


Employment 
engaRre 
provision have 


ever been Wisconsin Em 


ployment Relations Board.” 


As far as the remaining state laws are 

concerned, the Kansas and Oregon 
been nullified by judicial 

and those of all the other except 

1 


California have seldom, if ever, been invoked 


statutes 
have decision,’ 


States 


another 
effects ot 
very 


I have previously described in 


paper the virtually negligible 


these various laws and, in view of the 


limited use to which they have been put, 


there 1s no need to cover the same ground 
Experience under the California law, 
both 


turn 


again 
continues to be 


shall 


recent deve lopme nts 


however, interesting 


and instructive, so I next to a 
brief 


in the law of jurisdictional disputes in tha 


consideration of 


state 

Cali 

dec lare¢ l 
defined 


repre 


enacted in 1947," the 
Strike Act 
broadly 
both 


disputes, 


As originally 
Jurisdictional 
strike s, 


out of 


fornia 
that jurisdictional 
to include those arising 


sentation and work-assignment 


public policy of the state, 


Any 


injury 


against the 
unlawful 


vere 
and were 


threatened 


person injured 
right 
The 


strongly opposed 


with was given the 


to injunctive relief and to damages 


entire law was, of course, 


by organized labor, but the principal criti 


cism that unions leveled against it was 
that it permitted many employers to use it 
frustrating attempts by their 


aS a means ot 


employees to organize. In a typical case of 
union would claim 


ask for 


employer 


this kind an outside 


representation rights and recog 


nition In response, the would 


organize some of his employees into an 
ostensibly independent union that was actu 


ally Che 


would “demand” for 


dominated by him. bogus union 


then also present a 


recognition, which was usually granted im 


® Wisconsin Statutes Sec. 111.06(2)(1) (1951) 

1 Comments of Morris Slavney, of the WERB 
Mr. Slavney suggests, however, that the pos- 
sibility of being prosecuted before the WERB 
for such conduct may have made unions in- 
volved in jurisdictional disputes more amenable 
to outside mediation. 

2 The Kansas law was dechared unconstitu- 
tional in Stapleton v. Mitchell, 9 LABOR CASES 
{ 62,574, 60 F. Supp. 51 (DC Kan 1945) 
appeal dismissed by stipulation, 326 U. S. 690 
(1945). The Oregon statute met a similar fate 
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mediately 
strike, 


the employe r, he 


If the 

or attempted t 
woul 
for damages 


law 


Irequency 
to th 


but 


rfere 
empt 
association 


mmencement 


ymnd 
law, making 
an employee grou 
dominated or controll 


employer associa 
lover rr associati 


injured 


I 
person 


costs « 


col sequence 


As a 
number of cases 
diminished, but 
rtunity tor 
explanatio1 
ot the type 
amended law mm 
jurisdicti 
tact disputes between 
iployers over the question ot recognit 
As such, they vere just as amenablk 
management 
restricted 


jurisdictional 


mediation as many other labor 


Now, hi 


application to gé 


among which the work 


disputes wever, the law is 


in its nuine 


conflicts, 


assig 


ment variety probably predominates, 


the mediator again finds himself out 


cold, for the reasons previously menti 


wit! apologies tor 


At this 
utside the rather limited scope of my 


point, 


feel impelled to say a few words about 
influence of the federal government, and 


LABOR CASES { 60,111, 165 
(2d) 544 (1940) 
Jurisdictional 
Law Review 237 


in AFL v. Bain, 3 
Ore. 183, 106 Pac 
The California 

27 Southern California 
(1954) 

™ Deering'’s California 
Secs. 1115-1120 (1953) 

*>For a discussion of 
memorandum ruling of Judge Hanson in Bakers 
Fruit Supply Company v. Fruit & Produce 
Drivers, Warehousemen & Employees Union, 
No. 607,902 (Los Angeles Super. Ct 1953) 

* California Statutes 1955, Ch. 1417, Secs. 1-2 
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Strike Act 
239-245 
Labor Code Annotated 


this tactic see the 





more particularly about the influence of the 
NLRB, on the mediation of jurisdictional 
disputes. It now be apparent to 
everyone that determinism in the 
labor relations area “is sicklied with 
the pale cast” of federal pre-emption. Cer 
tainly, the power of states to regulate the 
labor relations of employers operating in 
interstate commerce has been increasingly 


must 
State 


o’e! 


foreclosed by recent decisions of the United 
States Court. My earlier 
analysis of the California 
Strike Act™ led me to suggest 
various provisions of the Taft-Hartley Act ™ 
relating to jurisdictional disputes may have 
pre-empted the field and thus removed it 
from state control so far as interstate em 
A contrary view had 


own 
Jurisdictional 
that the 


Supreme 


ployers are concerned 
been taken by a sharply divided California 
Supreme Court in Sommer v. Metal Trades 
Council of Southern California,” prior to the 
decision of the United States Supreme Court 
in the Garner thought then, and 
still do, that the Sommer case was wrongly 
decided; it now seems likely that if an inter- 


cass il 


state employer involved in a representation 
or work-assignment dispute between two or 
over which the National 
Labor Relations Board had _ jurisdiction 
were to sue for an injunction under the 
California law in a state court, the NLRB 
could obtain an order from a federal court 
staying the proceedings in the state court.’ 
Whether the state court could proceed in 
the event the NLRB refused to assert jut 
matter yet to be finally 


more unions 


isdiction is a 
determined.” In any case, even those who 
disagree with my reading of the law must 


acknowledge that the Taft-Hartley Act, as 
administered by the NLRB, had a far 
disputes 


has 
impact on jurisdictional 


state 


greater 


than have most statutes or agencies 


Let us briefly review those provisions of 
that Taft-Hartley Act that have a bearing 
on jurisdictional controversies. With respect 
to work-assignment disputes, the statutory 
procedure has a special significance for our 
Any attempt by a union to 


an employer to assign given work to employees 


discussion torce 


in a particular labor organization, trade, craft 


or class is an unfair labor practice, unless 


Work cited at footnote 13 

% 61 Stat. 136 (1947), 29 
(1952). 

19 23 LABOR CASES { 67,455, 40 Cal 
254 Pac. (2d) 559 (1953) 

2” Garner v. Teamsters Local 776, 24 
CASES { 68,020, 346 U. S. 485 (1953) 

21See Capital Service, Inc. wv 
LABOR CASES { 68,400, 374 U. S. 501 

2 See Garmon v. San Diego Building 
Council, 29 LABOR CASES { 69,642, 45 Cal 


USC Secs. 141-168 


(2d) 392 
LABOR 
NLRB, 
(1954) 


Trades 
(2d) 
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ihe employer is failing to conform 


certification of the Board dete: 


order or 
mining the bargaining representative of the 
employees performing the work. (Sectio1 
8(b)(4)(D).) The statute also 
that when a violation of Section 8(b) (4) (D) 
NLRB is “empowered and 
determine” the 


provides 


is charged, the 
and dispute 
voluntarily 


(Section 


directed to hear 
other 


agree t 


10(k).) 


unless the 
settlement procedures 


W ork-assignment 
frequently, perhaps, in the building and 
construction industry. In 1948 the 
and employers in that industry establishe 
the tripartite National Joint Board for t 
Settlement of Jurisdictional Disputes 
board handles about 


involving 


parties 


disputes occur mo 


unions 


annually 
wor k 


pusiest of all 


joint 
cases stoppages 
easily the private 
for the settlement of jurisdictional 
Its success has little 
Speaking before the 
vention of the Associated 

America last February, 


Kammbholz 


board 


been 


nomenal annual « 


General (¢ 


NLRB 


tractors of 
General Counsel 
that in 1955 the 


297 jurisdictional 


pointe 
joint handed dow1 
decisions, as compart 


with only seven jurisdictional determin: 
in the construction industry made by 
NLRB 
impressive 
Kammholz, that “in 
Taft-Hartley Act only 
gone all the way through the 
Section 10(k) proceeding and the 
practice proceeding 
determination under 


during the same period, Ever 


fact, also reporte 


the whole 


was the 
history 

four cases have 

prelin 
subsequent 


unfair labor 


Board 


resulting 
a Labor Sect 
8(b) (4)(D) 

The 


recognizes 


NLRB n 
authority 
illus 


} 


extent to which the 
the joint 


industry is 


board’s 
vividly 


the construction 
trated by a recent decision in which 
that the case to the joi 
constituted an 
voluntary 


submission of a 
agreement 
settlement of tl 


board upon 


method for 
dispute within the meaning of the statute 
NLRB 


4] 


and thus compelled dismissal of the 
own Statutory proceeding to determine 
dispute.” 


The Taft-Hartley Act also establishes 
procedures for disposing of representation 


657, 291 Pac. (2d) 1 (1955), cert. granted 
United States Supreme Court (1956) 

* Cole, ‘‘Jurisdictional Issues and the 
of Merger,’ 9 Industrial and Labor 
Review 391, 399 (1956) 

* BNA Daily Labor 
{February 13, 1956) 

*% Local Union 9, Wood, 
Lathers International Union 
inc., 113 NLRB, No. 103 (1955) 


Promise 
Relation 


Report No. 30 A-11-12 


Wire and Metal 
and A. W. Lee 
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Simple contests between rival 


right to 


disputes 


unions over the represent groups 
collective bargaining ar‘ 
NI RB sponsored elec 

Once the 
certified by the 


lab YT 


of workers in 
settled by 
(Section 9.) 


usually 
tions bargaining 
representative has been 
Board, it 


tor another, 


becomes an unfair practice 


union to seek t 


with it 


uncertihed 
to deal 
bargaining representative of his employees 
(Section 8(b)(4)(C).) 


force the employer as the 


t¢ 


kind it 


in the preliminary 


1S possible 
Stages on hotl 
levels On the 


mediator can 


In matters of this 


mecate 
the public and the 
level the 


pe rsuade the 


private 
public professional 


frequently rival unions and 
the employer to consent to an NLRB elec 
the results. In 
labor 


mm ot! 


and to be bound by 
however, the 
through 


and 


tion 


recent years, two great 


federations have, the adopti 


no-raiding agreements jurisdictional 


umpire systems, provided an opportunity 


for purely intramural mediation of a most 


kind Time 


detailed examination of 


does not 


effective permit a 


these private arrange 


voluntary mediation; ™ suffice it 
that, in the case of representation dis 
settling 


to the 


ments tor 


to sa 


putes, they provide the means for 


such questions before they get 
election stage 


that the 


perfect 


add 


means 


It is scarcely necessary to 
machinery is by no 


that, in the application of the 


new 
no-raid 
AFL and 
long to 
theory 


and 
ing agreement 
CIO affiliates, it did not 
the usual discrepancy 

and practice.” That agreement was adopted ot 
June 9, 1954. On July 13 the AFL Meat 
Cutters charter to a local of Swift 
ind Company employees in Moultrie, Georgia, 
Pack 

for the previous ten years, 

and petitioned the NLRB for an electior 
The CIO union’s charge that the Meat Cutters 
which 


certain 
take 


between 


between 


issued a 


been represented by the CIO 


Workers 


who had 


inghouse 


the no-raiding agreement, 


r 
had violated 
I 


both 


unions had signed, was sustained by the 
umpire on October 4. Four days 
NLRB held the election, but in 
pounded the ballots for ten days while the 
AFL and CIO officials attempted to obtan 
compliance with the umpire’s award, The 
Meat Cutters refused to withdraw, however, 
so the Board counted the ballots and certified 


AFL 


in partial 


later the 


the winner, which happened to be the 


union 


* For a fuller discussion of thes® plans see 
Aaron, ‘“‘Union Procedures for Settling Jurisdic- 
tional Disputes,"’ 5 Labor Law Journal 258 
(April, 1954), and cited at footnote 23, 
at pp. 398-401 
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work 


Reports (4th Ed.), Vol. 2 


1S arguable, 
other 
Board would 
employer's positior 
effectuated 
pe stponed 


and then 


l 


it would 


| 


mediator asie! 


avoided tl mfortur 
jurisdictional dispute 


possible however 


a period 
Ss comparab 
hing the 
David L 
10-raiding igreement, 
100 alleged violations 


he more than 2 ( 
mm June, 1954, 


nave 


occurred in the period f1 
1955, only eight 


Signing antly, 


December, 


j j 


1 
decided 


by him 
ere reterred to hin 
itly adjusted throug! 
rence.” ™ r] 


and conte 


I De 


theretore, 
cedures for the 
disputes will bec: 
passage 
roregoimneg 
ft-Hartley 
disputes, 
quate, enough 
f the federal 
jurisdictt 
tl 


designed to curb 
relevant provisions of 
may not be the best 
and the NI 
admiration by the way 

applied them, particularly 


has had to decide 


RB has 1 


fact remains that 


he statute has bee 


private settlement of jurisdic 
is more 


laws 


] come 


and 11 » tl 01 t whicl 
] 


1 
ressional medi 


discourse 
I began. The way of the pr 
where 


concerne d, it 1s 


ator is frequently a difficult one, but 


jurisdictional disputes are 


usually impossible The long and melan 
* Work cited at footnote 23, at p. 402 
* See, for example, the statement of Archibald 
Cox on proposed revisions of the Taft-Hartley 
Act before the Senate Committee on Labor and 
Public Welfare 83d Sess. (1953) 
pp. 2418, 2428-2431 


Cong Ist 





choly record of attempts to regulate and 
control jurisdictional warfare in the Ameri 
can labor movement by peaceful means is 
marked by many more failures than succes 
ses. A number of imposing have 


established to deal with 


be clic Ss 
the problem, 
“whited 


been 
but they have proved to be so many 
sepulchres” which, as Matthew said, 
appear beautiful but are 
full of dead men’s bones. 


“indeed 


outward, within 


The outlook for private mediation, on the 
other hand, is more encouraging. Develop 
ments within the AFL and the CIO in 
recent years show more promise than any 
thing heretofore. Merger of these two organ 
izations will, of course, produce a number of 
tensions, such as the 
between the 


unions, 


new jurisdictional 
current bicker 
and the industrial 
the direction of private adjustment of these 
Ne ver 
theless, the machinery has been established; 
used and im 


building trades 


and progress 1 


problems may slow up for a while 


let us hope that it will be 
proved, not junked 

I do not mean to 
there is no place under the new dispensation 


suggest, howeve + that 
for statutory regulation or public mediation 
of jurisdictional disputes These controver- 
sies typically affect adversely the interests 
of employers and other third parties. Those 
interests require protection and, absent a 
tripartite tribunal such as the joint board in 
the industry, the 


must some public 


contruction protection 
be provided by 


think it 


jurisdictional 


agency 


Moreover, | unwise to leave th« 
settlement of all 
particularly those involving representation 


of workers, exclusively in the hands of the 


questions, 


s 


forget that Sectior 


Relations Act 


not 
Lab Tr 


unions. Let us 
of the National 


tees to workers the right to bargain collectivels 


euara 
through representatives of their own choos 
ing. The AFL traditionally 
to an entirely different philosophy on tha 
and in the AFL-CIO there 
will be some impetus to re 


has adhere 


question, new 

probably 
the property 

jurisdiction as the dominant view. A statu 

tory policy that workers 

freedom of choice in the selection of their bar 


estab 


lish classic right theory 


guarantees some 


gaining representatives ought to be preserved 


The 


States, 


present statutory emphasis 
however, is all wrong. By 
certain kinds of conduct 


and providing sanctions that are enforce: 


denominating 


only by court decree, these laws offer 


ducement to private settlement. In 
the Taft-Hartley Act provides administrative 
machinery to deal with jurisdictior 


and, 


al ¢ 


versies in the case of work 


disputes, 


be used if the parties can adjust the matter 


specifically states that it 


privately 
No matter 


be, however 


what the ylicy may 


most 


Statutory p« 


professional media 


employed by state or federal agencies 
still apt to find 
effective participation in the 
most 
trust that 


continue their 


themselves excluded fr 
settlement of 
jurisdictional disputes. I hope and 


will 


efforts to 


not be dismayed, but 


they 
will assist the dis 


putants in any way possible. If their reacl 
continues to their grasp, 
take comfort from Thomas Reed Powell's 
remark that we have the poet’s authority in 


differential [The End] 


| ' 
they cz 


xceed 


favor of the 





Fringe Benefits Today and Tomorrow 


By ARTHUR M. ROSS 


W EBSTER defines “fringe” as an 
“ornamental border.” The term “fringe 
benefits” seems to connote supplemental 
forms of compensation which are marginal, 
peripheral or incidental in character. Re 
putedly the expression was invented by the 
War Labor Board at a time when hourly 
rate increases were severely limited and it 
was felt that supplemental provisions could 
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be relatively free from control on the ground 


their comparative unimportance If the 
tact 


marginal 


incidental 
then it 1 


term does in connote pay 


ments ot significance, 


no longer accurate. Today fringe benefits 
constitute a 
total 
the 


siderable 


substantial proportion of 
compensation, as we shall note By 
token they make up a very con 
Often 


very 


Same 


share of total labor costs 
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factor in a particular 


situation; 


they are the crucial 


collective bargaining witness the 
pension issue in the 
1949 and the supplementary unemploymen* 
benefits auto negotiations ol 
1955. Now that many companies and unions 
moderate 


steel negotiations of 


issue in the 


have accepted the principle of a 
in hourly rates, which 
taken for 
nomic conditions are normal, emphasis and 
attention have shifted to supplemental forms 


wage 
granted if 


annual increase 


is more or less eco 


interesting to 
often given 


of compensation. It is also 
that 


the greatest 


fringe benefits are 
emphasis in the 
appeals of such as tele 
phone, oil and aircraft companies. Naturally 
these employers point out in their adver 
that good, but 
greater stress 1s given to pension programs, 
holidays, hospitaliza 


note 
recruitment 


large employers 


tisements wage rates are 


paid vacations, paid 


tion and life insurance. 


Reasons for Development 


It may be helpful to cutline a few of the 
reasons for the rapid development of fringe 
past 15 The 


was to achieve 


during the 
believe, 


benefits years 


original motive, | 
for hourly 
vantages and 
workers In 


rated workers some of the ad 
part of the 
way paid 
general about 1940 and 
a few later On this 
sick-leave plans were introduced in many 
although the development of 
benefit choked 
introduction of 
dif- 
The 


Labor 


status of salaried 
vacations be- 


holidays 


this 
came paid 


years same _ basis 
companies, 
sick fringe 
off to some extent by the 
health and welfare plans and by the 
ficulties of policing sick-leave plans. 
wage control War 
Joard as well as of the Wage Stabilization 
introduction and 
approval 


leave as a was 


policies of the 


encouraged the 
benefits, 
where the 
wage would have 
denied The income tax advantages, to 
both the employer and the employee, should 
Of course all costs of production 
taxation 


Be jal d 
spread of fringe since 
could often be 


in hourly 


increase 
been 


secured 
rates 


be noted 


are exempt from income insofar 


as the employers are concerned, but there 
are complicated ways in which the tax lia- 
bility may be less over the long run if the 
certain types of fringe 


money into 
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goes 


benefits. Moreover, some benefit payments 
are not taxed to the employee whereas they 


would be taxed if paid out as wages 


been 
tend 
The 
gives 
and 


Fringe benefits have additionally 
attractive to the 
to strengthen its institutional position 
benefit 
important 


worker's 


union because they 
programs 

function 
way ol 


administration of 
the union another 
builds it further into the 
life. When the union not only 
the benefit but participates actively in pressing 
other administrative 


likely to be 


negotiates 


handling 
worker is 


claims and 
problems, the more 


a good union member 


\ fringe benefit of given cost often “looks 


better” 
magnitude To an 


than an hourly rate increase of the 
employee group 
hour, a five 


particularly 


sane 
receiving $2.75 per 
increase is not 


program 


cent general 


retirement which 
will appear 


In this connection it might 


exciting; but a 


may cost even less substantial 


and worth while 
be noted that employers and unions often 
yield to the 
“value”) of a 
credit for 


exaggerate the 
The 


more 


temptation to 


cost (or new benefit 


giving 


employer receives 


did, and the union receives credit 


than it did 


than he 


for obtaining more 


\ special word should be added concern 


ing the type of fringe benefit which has 
been most emphasized during the past few 
This is exemplified by 

programs, health 


supplemental 


years private re- 


and welfare 
unemployment 


guard 


tirement 
plans, and 
benefits. These are designed to 
against the risks of economic life and make 
doing so, 


They 


use of the insurance principle in 


by pooling risks on a large scale 


take 


scale 


advantage of the economies of 
large handling of risks and of claims 
Even the very imperfect health and welfare 
programs in effect at the present time are 
and economical 
benefit 


also 


more advantageous 
the individual 


much 
than sickness and 


policies which might be available to the 


employees as an alternative 

hese negotiated health and welfare, old- 
unemployment insur 
another 


age retirement, and 


ance plans can be seen in way— 
method of supplementing government 
insurance which are 
quate for a large workers. 
Government benefits are inade 
quate, particularly by workers in profitable 
position to pay 
which are in a 
It is often pre 
will 


asa 


social benefits inade- 
percentage ol 


viewed as 


which are in a 
unions 


industries 
more and in strong 
to demand more 
that the 
result of 


position 
dicted 
have the 
to the improvement of 


negotiated schemes 
eliminating 


government 


resistance 
pro- 
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grams, to the point where the negotiated 
plans will be eliminated as unnecessary. 
Without doubt a higher level of 
ment benefits is one incidental result, but | 
have strong doubts whether private plans 
will be eliminated thereby. In the first 
place, government programs are inevitably 
less minimum level which 


govern- 


set at a more or 
most industries can afford without resisting 
too strenuously. There are and always will 
be some industries which can afford more 
and unions which can obtain more. 
Just as a large percentage of workers will 
always more than the federally 
required minimum wage, I think it is logi 
cal to expect that a large percentage will 
receive larger unemployment, old-age and 
disability benefits than are provided for in 
government programs. In the second place, 
there is a visible tendency to dissociate the 
negotiated plans from the government pro- 
grams after the former have been in effect 
for some time. This tendency is quite pro 
nounced in the field of Some 
pension plans, for example, originally pro- 
vided for an over-all benefit of perhaps 
$100 per month including Old-Age and 
Survivors Insurance. This connection 
now been broken to a considerable ‘extent, 
and the same plans provide for a pension 
of, let us say, $2.50 per month for each 
year of without any OASI offset 
The same tendency may well develop in the 
field of supplementary unemployment bene 
fits after a period of time has elapsed 


some 


receive 


pensions. 


has 


service 


Probably the major reason for the rapid 
development of fringe systems is a virtual 
revolution in the concept of an employer's 
responsibility toward his workers. Origi- 
nally his duty was paying a fair 
price for each hour of purchased 
Today it is viewed as indemnifying the 
worker against the major economic risks 
and assisting him in solving the major eco 
nomic problems which confront him not as 
an individual but as head of a family. The 
unions have been assiduous in pressing 
this new concept and employers have gen 
accept it for their 


seen as 


labor 


erally been content to 


own reasons. 


Negotiability 


Ten years ago a paper on the subject of 
fringe benefits would have included a con- 
siderable section on the problem of negoti- 
ability as a matter of law. So far as the 
employer’s duty to bargain is concerned, 
very little need be said at the present time. 
A summary generalization can be made 
that ‘practically every conceivable form of 
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fringe benefit is a proper subject for negoti 
under the Taft-Hartley \ct The 
preroga 


ation 


classic defenses of “managerial 
tive,” 
bankrupted 


employer 


well 


“nonnegotiable,” etc., are pretty 
Che latest holding is that an 
s obligated to bargain regarding 
stock purchase plans if the union 
Certainly if stock 
would be 
to conceive of any benefit 
would be held beyond the pale of 
ability In fact, if there is a real 
of negotiability today, it lies on the 
side of the bargaining table 
a standardized plan of pen 
designation of the 
health 
presents to 


employee 
purchase 
difficult 

which 


so demands 
plans are bargainable it 
fringe 
negoti 
problem 
othet 
It arises wherse 
the union has 
benefits, including 
standardized 
gram, which it 
as a package and from which it is 
consider deviations 
establish 


reach ot 


sion 
carrier, or a and wel 
pro 
agement 
frankly 

The 
standardized plan throughout the 
its jurisdiction or throughout the 
industry 
unwillingness to consider 


fare man 
unwilling to 
desire of the union to 
territory 
can be appreciated, 
modifica 
difficult to 
established concepts of the 
Whether a 
too 


ot an entire 
but the 
tions or deviations is somewhat 
square with 
duty to 
will 


moment 


bargain serious 1ssuc 


arise is not clear at the present 


Present Status of Fringe Benefits 


Now to turn to a discussion 
of the 
the American 

The first that the 
level of fringe benefits has been rising more 
rapidly than has the level of hourly wages 
A study by Fisher and Chapman the 
October, 1954 issue of the Harvard Busines 
Review showed that 1948 and 1952, 
fringe costs per hour rose 60 per This 
than large as 


I should like 


present status of fringe benefits in 
economy 


point to be noted is 


between 
cent 
twice as 


advance more 


the rise in hourly wage rates. As 


was 
a result, 
the proportion which fringe benefits bear to 
all labor costs has been increasing steadily 
According to the United States Chamber o 
benefits in 130 
15 per cent 


1947 


Commerce, fringe identical 
companies constituted some 
total industry in 


per cent in 


payroll of and 
1953 

The Harvard Business Review article con 
cludes that fringe benefits will probably 
continue to multiply at their recent rate of 
much rapidly 
regard t 


growth, and will rise more 
than wages as a whole. I 
clusion as well founded 

pace-setting influence o 
companies with the most highly de 


benefit systems. I am not 


his con 
One of the chi 
reasons is the 
those 
veloped fringe 
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will 
throughout 
benefits do 


that there 
be standard fringe packages 

industry Nevertheless, 
tend to spread throughout a wide orbit and 
that some of them (particularly 
pension pro 
unemployment 


suggesting, of course, evel 


fringe 


it 1s clear 
vacations, negotiated 


supplemental 


longe I 


grams and 


benefits) will have a long way to go before 


they spend themselves entirely 


Cost of Fringe Benefits 


In recent years there have been numerous 
research studies and no end of debate con 
cerning the payroll cost of fringe benefits 
Before summarizing the results of some of 
these studies, I should like to make a few 


summary generalizations 


One statement I can make with confi 


dence is that there is no magic figure or 
safety from dis 
that if federal 


than a certain 


dividing line 
aster. It is 


taxes constitute more 


separating 
sometimes held 
income 
income, our 


percentage of gross national 


economy will have entered a phase of dis- 


There is no scientific validity 
Likewise it is 
will 


integration 
» such an opinion 
held that our 
decadent, or at 
when fringe benefits equal more 


some- 


times economy have 


become least particularly 
vulnerable, 
a certain percentage of total payroll 


bene nts, like all 


most 


than 
While the costs of 
other costs ot production, deserve the 


Iringe 


concern, I see no 
reason to expect that 
a particular line 


serious study and par- 


ticular disintegration 
will set in once is passed 
In this connection it might be that 
in some of the European countries the per- 
benefits bear to total 
is considerably than in the 
States. In France Italy, for 
is probably in ex 


noted 


centage which tringe 


payroll higher 
United 
example, the 
cess of 40 per cent, as compared to around 
20 per United States. One of the 


reasons for this relatively high level is the 


and 


percentage 
cent in the 


system of dependency allowances in many 


of the Catholic countries of western Europe 


stated with confidence 
estimates are tricky, difficult and 
in character, and that compari- 
sons of costs study to another 
firm to another must be made 
with Different definitions of 
fringe benefits are used in different studies 
different working 
hours are employed in calculating cost pet 
Many of the estimates supplied by 
respondent 
best. In fact, 
accounting systems which make it possible 


It can also be 
that cost 
unreliable 
trom one 
or trom one 
great caution 
| ikewise concepts ol 
hour. 
rough at 
have 


employers are very 


many firms do not 
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to calculate precisely the cost of any par 


ticular fringe benefit per hour or of fringé 


benefits as a whole 


Even if reliable hgures aré available 


expressing the cost of a particular benefit 
at one company, these figures may tell very 
little about the cost at another company 
For example, the cost of a negotiated pen 
sion plan providing benefits of $2.50 per 
month for each year of service will depend 
type of plan (that is, 


whether 


not only on the 
whether funded or not, 
not, etc.) but upon 
independent of the type of 


vested o1 
also numerous tactors 
plan the ag 
distribution of 


the sex distribution of the 


the employ es in the irm, 
employees, the 
labor turn 
when the 
policy of the 


future rates ol 


effect 


present and 


the interest rates in 


plan 
is adopted, investment 
In fact, the h« 


be twice as great in one 


trustees uurly labor cost may 


firm as in another 
between gross ¢ 

kept in mind in 
fringe benefits. Ar 


The distinction 
must also be 
cost ot 


net cost 
discussing the 
employer may agree to install a negotiated 
pension plan with a gross cost of five 
per hour. At the time he 
to discontinue a unilateral plan 
in effect which had cost him two cents per 


Even if he did not have a previous 


{ ents 
same may be able 


previously 


hour 
unilateral plan, it have cost 
two 


retirement 


may 
cents per 
benefits 
to hold 
make 


ant | he 


equivalent of one 
to pay informal 
superannuated employees, or 

jobs where they could not 
contribution 


of a vacation plan may be 


because of 
somewhat 
gross cost because of reduced 
bette 
although such factors are necessarily 


less than the 


absenteeism, morale and so fortl 


some 


what speculative and difficult to measure 


The main results of some of the most 
benefits 


1] 


important recent surveys ol fringe 


at this point. I shi 
>tates 


interest 
United 


survey, the Harvard 


may be of 
mention the Chamber of 
Commerce Busines 
> 20 28 
Re ew 


statistics 


and the Bureau of Labor 

Each of 
different 
and that the 
are not strictly comparable. It is my im 
that the 
but not entirely accounted for by methodo 


survey, 
survey these surveys 


employed somewhat statistical 


methods concepts, so results 


pression discrepancies are partly 
logical differences, although I have not made 


any careful personal study on the point 


by the United 
pub 


1953 


recent report 


Commerce 


The most 
States Chamber of 
lished in 1955 and 
chamber 


was 


was based upon 


that the 
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average firm among its respondents ex- 
pended 19.2 per cent of its payroll on fringe 
benefits. The hourly cost was 34.6 
per payroll hour. In this connection it 
should be noted that the chamber, like the 
Bureau of Labor Statistics but unlike the 
Harvard Business Review, uses the payroll 
hour as the denominator and _ includes 
every hour paid for whether or not worked. 
Hours spent on vacation and hours spent 
during an unworked holiday are included. 
The Harvard Business Review, on the other 
hand, makes a calculation of fringe 
per productive hour actually worked. Hours 
paid for although unworked are not aver- 
aged in. Therefore, as one would expect, 
the Harvard Business Review survey yields 
a higher hourly estimate of fringe cost than 
either of the other two surveys. 


cents 


cost 


According to the Chamber of Commerce, 
the cost of fringe benefits by 1953 had risen 
to $720 per year per employee. The 
was higher in nonmanufacturing than in 
manufacturing industries. It ranged from a 
low of 14.3 per cent of payroll for the pulp 
and paper industry to a high of 28.7 per 
cent for banks and other financial insti- 
tutions. Among individual firms, however, 
the range was all the way from 5 per cent 
to more than 50 per cent. Among the high 
est 10 per cent of companies which re 
sponded, fringe benefits amounted to 29.1 
per cent of payroll, or 52.6 cents per pay- 
roll hour; and the total cost was $1,093 per 
year per employee. 


cost 


The Harvard Business Review survey by 
Fisher and Chapman was based on 1952 
and reported in 1954. As I have already 
mentioned, fringe cost per hour was calcu 
lated in terms of productive hours actually 
worked, rather than payroll hours. The 
over-all average was found to be 41 cents 
per productive hour, which included eight 
cents representing premium paid for time 
differ- 
entials), 14 cents representing pay for time 


worked (such as overtime and shift 


not worked (such as vacations, holidays 


and sick leave), and 18 cents for various 
employee benefits (such as health and life 
insurance and pension payments). 
The Statistics 
was reported in January of 1956 and was 
1953. You 
lag of three years between the date of the 
date of the This 
compares with a lag of two years in the 


3ureau of Labor study 


based upon will again note a 


survey and the report 
case of the Chamber of Commerce and the 
Harvard Business Review studies. These de- 


lays illustrate the extreme delicacy and diffi- 
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inethciency, 
field 

he average fringe costs reported in the 
BLS than 


surveys 


culty, rather than bureaucratic 


of making reliable studies in this 
significantly lower 
other 


study are 
those reported by the two 
The average cost per payroll hour was 30.8 
cents, as 34.6 cents in the 
Chamber of Commerce study covering the 
1953 


16.5 per 


compared to 
same year of The average percentage 
of payroll was as contrasted 
with 19.2 per 
Commerce 


cent, 
cent in the Chamber of 
The 
ture per year per employee was $649, com 
pared with $720 


survey. average expendi 


not studied the statistics carefully 
determine for 


explained 


I have 


enough to myself whether 
entirely 
There 


BLS 


these variations can be 


by differences in survey methods 


are two major differences between the 


and Chamber of Commerce whicl 
would 
tendencies 
limited to 
tures on a particular 


of Commerce, on the 


surveys, 
have counteracting 


BLS 


one expect to 
First, the 


firms 


estimates ar¢ 
expendi 
Chamber 


those reporting 


rhe 


other 


item 
has 
One 


hand, 
averaged in the zeroes, so to speak 
would expect the BLS results, theretore, to 


this How 


from its definition 


be somewhat higher on score 


ever, the BLS omitted 


of fringe benefits some items covered by 


the Chamber of 
profit sharing, Christmas bonuses 
BLS 


Commerce survey (tor 
example, 
and 
did not 


but limited its 


separation pay allowances). The 


purport to cover all fringe items, 


survey to “selected items 
remuneration.” 


probably 


of supplementary employee 
My own that 
some true difference in survey results whic] 


guess is there is 


cannot be explained by differences in methods 
there 
benefits 


In any event, can be no disagree 
ment that 


significant 


fringe have become 


most element in the terms of 


employment 


Future of Fringe Benefits 


Finally I should like 


dictions and observations concerning 


to offer a few pre 
luture 
benefits 


changes in fringe 


fringe payments will continue to 
more rapidly than wages. A 
that 
of payroll in 


While not in 


employees 


First, 
increase con 
servative tringes 
will amount to 25 per cent 
the average firm by 1960 
herently enthusiastic about fringes, 
that they offer 
cannot be obtained by 


hourly 


expectation would be 


are learning advantages 
which 


ing increases in 


corre spond 
Fy T bet 
assuming 


rates 
ter or worse, management is 


a responsibility to provide employees with 
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comprehensive protection against the risks the same magnitude 
of economic life. Union leaders are able much.” Some programs cos 
to secure acceptance ot benefits which are at first but a good deal more 
theoretically divisive in character or at ‘ rity entitlement 
least uninteresting to a large proportion of 
their rank and file. It might be assumed, 
for example, that industrial pensions would 
appeal only to those workers who are old 
enough to be concerned about retirement 
and to have a reasonable expectation of 
remaining with their present employer until 
the age of retirement is reached. Likewise, 
it might be expected that supplementary 
unemployment benefits would appeal only 
e junior employees who are likely 
laid of 


f in a reduction in force hese 
theoretical difficulties are not very serious 


and symm 


structure People he 
in practice, and both types of benefits are . 
. ase trequently 

generally acceptable to most ot the mem és _ 
‘ growed like T« 

bers even at the price of toregoimg corre 
; indictment 

sponding increases in hourly wages. All of Topsy 
s illustrates that members are highly 
dependent upon leaders to determine what 
is in their interest 


Second, major emphasis will be placed 


on momic security benefits. The Ha» 
Im Review found that the hourly 
f such programs increased by 79 per 
etween 1948 and 1952, and the trend 
ly continues Although benefit 
be improved under government 
4 negotiated plans will not bs 
eliminated for the most part. F 
often expressed that the 
on economic security 


be 


eterioration of moral fiber, but I tend ; 
lective bargaini 


1 
doubt it. It has always been regarded as 


try basis, ratl 
man to buy a great deal « . : 
\ legisiation 
ce, even at the cost o!f current 
necti 


impoverishment, so that some third cousin 
can be made wealthy when he dies. My 
insurance agent never tires of stressing the 
moral advantage of holding as much insur 
ance as possible Why then should it be 
an ominous development if the same man A a-ha 
rets his employer to buy life insurance for week becam 


£ beer 
him with part of his earnings? It has — 


| ] cent by 
always been said that a provident man will 


not spend all his income but will set some oliday plans 
thing aside for a rainy day. Why is it ; Sixth, 

moral problem if he and his fellow em some industries is 
plovees take advantage of the insurance multipurpose frit 


principle to guard against illness or unem or predominantly | 


ployment? ministe a joint board 


Third, employers will become more con (This final pr tion was 
cerned over the cost of fringe benefits my colleague, j 
Fringes individually of little cost have University of California.) 
sometimes been introduced when the em ment can logically be expected 
ployer was not prepared to grant a general reasons. Different workers have different 
wage increase. Other fringe benefits have necds and preferences. Some like to take 


been offered because a general increase of vacations; some have a good deal of illness 
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in their families; some will retire soon 
while others will leave the company long 
before the age of retirement. A _ flexible 
plan will offer to each employee benefits 
which are of real importance to him. Also, 
an integrated administration of numerous 
fringe benefits will have the advantages of 
efficiency and economy. 

Already there are a few straws in the 
wind: 

(1) In three-year contract 
negotiated between Pittsburgh Plate Glass 
and Libby-Owens-Ford and the Glass, Ce- 
ramic and Silica Sand Workers. Included 
in this agreement is a “security benefit 
plan” under which individual employee 
accounts are financed by a royalty of five 
cents per hour. Withdrawals can be made 
when the employee is sick, when he is laid 
off, when he resigns and when he retires. 
If he dies, the balance in his account goes 
Here we have sick pay, 


1955 a was 


to his beneficiary. 
unemploymnt benefits, separation pay, re- 
tirement benefits and life insurance com- 
bined in one plan. 

(2) In the New York City 
industry, a Joint Industry Board adminis- 
ters the following benefits: retirement pen- 
disability pensions, hospitalization, 
surgery, injury benefits, death benefits, re- 


electrical 


sions, 


placement of tools and work clothing, rest 


scholarships, medical and 
dental care, a loan fund and vacation ex 
penses. (See Maurice F. Neufeld, Day Jn, 
Day Out with Local 3, IBEW, Bulletin 28, 
New York State School of Industrial and 


Labor February, 1955.) 


(3) Some 
(mostly for 
that employees’ accounts can be 
death benefits, 
supplemental 
well as for the 
financing 


home benefits, 


Relations, 
profit-sharing plans 


groups) 


recent 
unorganized provide 
used fot 
disability payments, emer 
loans and 
benefits as 


purpose of 


gency unemploy- 
ment 
and 
ment annuities. 


(4) In May, 


covering 2,200 plumbers in nortl 


original 


retire 


primary 


1956, a proposed 


fornia was negotiated. The agreement faile: 


of ratification by the employers, but o1 
provision is of significance here. A 
pulsory savings plan” would have gon 
effect in 1957, when management 
begun depositing 25 


individual 


cents per 


plun 


have 
to the 
A joint board would have 
withdrawals for reasons of 

unemployment or retiré 
noted above, 


was rejected; but 


account of each 
been establis! 
to authorize 
ness, 
ment from the industry. As 


emergency, 


the proposed agreement 


good deal more of multi 


we may hear a 
purpose welfare, 


pront shiz plans. 


compulsory savings and 
[The End] 


iring 





Analysis of Denver's 
Labor-Management-Citizens Commission 


By HARRY SELIGSON 


“decrepit mediation agencies to 


Mhelp the parties in labor-management 
disputes resolve difficulties arising out of 


negotiations exist on 
most levels of public service. The Federal 
Mediation and Conciliation Service, as an 
autonomous agency since July, 1947, and 
before then as an integral part of the United 
States Department of Labor, has been called 


collective bargaining 


upon frequently for the expert services it 


has to offer. A number of states, including 
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Colorado, have established agencies of one 
type or another to provide their good office: 
in keeping industrial disputes to a minimum 
Thus we have mediatory bodies on both 
the federal and state levels. 

Municipalities, as well, have in recent 
years entered this arena by setting up medi 
ation facilities designed to operate in purely 
“local” disputes. Pioneered by the City of 
Toledo in the form of a tripartite Labor- 


Management-Citizens Commission in 1946. 
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extends into « 


Mr. Seligson serves as chairman of . the north, to the central 
the Production and General Manage- raska ; 
ment Division, College of Business o north Texas and 
Administration, University of Denver. 


Denver's centr: 





area 
her cities soon followed New 
rtland, St 
Buffalo, Newark, Louisville, Frankfort, 
Minneapolis and South Bend 


of Denver joined t 


Boston, San Francisco, Po 


mmon Council 
1950, 


cOommissio 


idvisability 


tion facilities.” 

question depends u 
in a particular locality 

ire factors or criteria which can hel 


1) 
} 
‘rities decide whether a city media 
Since Denver's Labor 
3 1 has beet 


Id 
l¢ 


i 


it wou 


exper! 


ered | a ty leliberates 


establish additional mediation facilities 


ht of these tactors, what 


from Denver’s 


l 


BACKGROUND 


Population. 


Economic Structure 
Located on a plain extending north, eas metrop 

and south, but fronted on the west by neat average ‘ , a < P parable 

by mountain ranges, Denver is the central Sizé Fo eric § 1940 to 1950 the 


lis of the “Rocky Mountain region 


metrop ” Denver area population incre: 
The | 


Denver’s “primary” and 


atter, defined as coterminous witl rate 
“secondary” whole enth position i 
1 Arthur Stark, ‘‘Are There Too Many Media by Denver Planning Office 1953, and I 
tors?’’ 6 Labor Law Journal 33-41, 66 (January Halaas Population and Economic Trends in 
1955) the Denver Metropolitan Area and the Rocky 
2 All economic data for this section have been Mountain Region December 5, 1955 (mimeo 
taken from Working Denver, economic analysis graphed) 
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high to low in the array of all 16 metropoli- 
tan areas of comparable size in the country 
(500,000-850,000). From 1950 to January 1, 
1955, Denver advanced to fourth place in 
the above array with an estimated increase 
of 20 per cent. It is estimated that the 
current population of 677,000 will grow by 
1970 to 819,000 or 931,000, depending upon 


one’s inclination to accept either the low or 
. 


high estimates that have been made 


Volume of business.—Total “real” vol 
ume of goods and services produced and 
exchanged expressed in uniform 1953 pur 
chasing power dollars about doubled in the 
Denver metropolitan area from 1940 to 1950. 
From 1953 to 1970, the business volume of 
this area is expected to increase from 1 
billion to 1.8 billion or 2.1 billion, 
depending upon the acceptance of the low or 


again 


high estimate. 


Denver’s economic 
distribution of its 
1950 


Employment base. - 
base the 
total employment as reported by the 
census presents predominantly a trade and 
service pattern. In 1950 activities 
accounted for 80 per cent of total employ- 
ment. By contrast, manufacturing accounted 
The breakdown follows 


described by 
these 
for only 17 per cent 


TABLE | 


Employment by Industry Classes 
Denver Metropolitan Area, 1950 
Per 
Total centage 
Employment of Tota 
36,164 16.6 
16,800 7.7 
35,972 16.5 
74,983 34.4 
16,934 7.8 
7,889 3.6 
18,038 8.3 
11,218 5.1 


Industry 


Manufacturing 
Wholesale trade 
Retail trade 
Services 
Transportation 
Utilities 
Construction 
All other 


Total 217,998 100.0 
Source: Working Denver, p. 2. 


‘The 16 metropolitan areas and their per- 
centage of employees in manufacturing are 
Youngstown, 49; Louisville, 32; the enclave of 
Albany, Schnectady and Troy, 31; Indianapolis 
31: Birmingham, 26; Columbus, 25: Houston, 25 
Kansas City, Missouri, 24; Portland, Oregon 
19: Seattle, 19: Atlanta, 19; Dallas, 18; Denver, 
17: New Orleans, 16: San Antonio, 14: San 
Diego, 14. Source: Working Denver, p. 3 

4 This is a breakdown of manufacturing em- 
ployment by industry groups in the Denver 
metropolitan area as of June, 1951: food and 
related products, 26.7 per cent: textile mill 
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Comparing Denver's ratio of manufacturing 
employment to total employment to that of 
15 other metropolitan areas in the compara 
ble population group, finds that the 
Denver metropolitan area ranks thirteenth 
Only New Orleans, with 16 cent, and 
San Antonio San 
cent eac h, havea smaller percentage ol their 
work forces employed in manufacturing 


one 


pe r 


and Diego, with 14 per 


interest to note the size of 


manufacturing industry and 
Structurally, 


It is also of 
the firms in the 
the distribution of employees. 
Denver's existing manufacturers consist of a 
limited number of relatively large firms and 
In 1951 there 526 

nearly three fou 
workers At t 


largest firms has 


a host of small ones were 


irt 


which 
than 50 
the 

workers, 


firms in all, of 


| 
I 
h 


( 
] 
I 


employed less 


extreme, two 


1,827 


other 
5,748 


the aggregate 


representing 
hitth of all 


and 


nearly one manti 


facturing employment.* 
and service activities accoun 
of total 


Det 


Since trade 


for an overwhelming percentage 


employment 


ver’s labor 


n the metropolitan area, 
weighted witl 


force is heavily 


workers such as proprietors 


“white collar” 
officials, professional and technical 


cle1 ks 


proximately one half of all 


salesmen, and stenograpihers 
persons en 


his pro 


that found 11 


in this category 
than 


in 1950 were 


tion is relatively higher 


other metropolitan areas of Denver's size 


indicators. 
la | OT 


Miscellaneous economic 
employment.—Of the total 
ypolitan area, 1.7 pet 
1953; 2.8 


force ot 


Denver metr« cent 


unemployed in per cen 
January 


> 
Tan 2.2 


2.6 per cent in 1955. From 
April, 1956, the 
and 1.8. This 

age of 3-5 per cent in the comparable peri d 
All these vears labeled 

area by the United States De 


Labor. 
}¢ »b 


percentage 


compares to a national 


Denver has been 


category “B” 


partment of This is defined 


area in which opportunities tor 
slightly in excess of job seeker 


this 


workers are 
To be 


centage of unemployment must range 


included in category the per 


trom 


1.5 per cent to 2.9 per cent of the labor force 

per cent; furniture and fixtures 
1.8 per cent: office supplies, 0.9 per cent: print 
ing and engraving, 7.4 per cent: luggage, 4.5 
per cent; chemicals and allied products, 4.5 per 
cent; petroleum products, 2 per cent; rubber 
products, 14.3 per cent: construction material 
4 per cent; structural steel and castings, 3.8 per 
cent; machinery, 10.8 per cent; transportation 
equipment, 2.8 per cent; scientific instruments 
1.6 per cent miscellaneous, 12.7 per cent 
Source Colorado Division of Employment 
Security 


products, 2.2 


August, 1956 @ Labor Law Journal 





Weekly earnings—From 1953 to Decem The state CIO Industrial Council lists 14 
ber, 1955, gross average weekly earnings of unions having a combined membership of a 
production workers in manufacturing in little over 12,000 in the Denver metropolitan 
Denver increased 14 per cent from $71.28 area. These are United Auto Workers; 
to $81.56 weekly. Nationally it increased United Brewery Workers; National Ass« 
11 per cent trom $71.69 to $79.71 ciation ot Broadcast | mployees and lec! 
nicians; Amalgamated Clothing Workers; 
- Co 1 ations Workers of meric it 
Index stood nationally in April, 1956, at MERURECR EN \ ot: \ © 

- ~ heinatie a f trirteme (Se 
114.9 of the 1947-1949 base period. Denver wide nal Unior Electri = vic dehenss 
: ¢ Machine Division); American Newspaper 
has had a corresponding rise, although the id: J Worl itl 

t : > (sulld nsuran rkers; ithogt 
National Industrial Conference Board re- : }. : 

Oil, Chemical and Atomic Workers 
ports a drop of 0.4 of 1 per cent between ; 
Workers; 


ae i. inghous 
December, 1955, and March, 1956 ; 


Cost of living—The BLS Consumer Price 


Paper Workers; 
Workers: and United Steel Workers 


t these 
Unionization in Metropolitan Area members 
The Colorado State Federation of Labor 
estimates that there are about 48,000 AFL 
union members in the Denver metropolitan 
area. Of these, about 20,000, or 42 per cent, , ver “<— ail om f 60.000 
belong to three unions the Teamsters s ms r si : s . of t] wae 
(10,000), Carpenters (5,000) and Laborers i RL urrent (Mav. 1956) 291.000 
(3,200). The other 28,000, or 58 per cent,  },4,, meiderahly uader the ni 
belong to about 80 unions Of the 48,000 : 
AFL members in the area, the relatively 
18 unions of the Building and Con 
on Tease . 5 neenewe , . ‘ 
gees es 20 a toma Pe yg og sezmten Incidence of Industrial Disputes 
ntration of “white collar” workers has lable II presents a graph 
‘ om 1946 to 1955 


nmictur 
picture 


been touched by unionization 1 rik ord tr 





TABLE Il 
Strike History of Denver, 1946-1955 
rkers VM an-Day 
Year trik Rank volved Lost 
1946 62nd : 160,000 
1947 29th 3. 134,000 
1948 h 52 98 400 
1949 38th 5,000 109,000 
1950 30! 200 326.000 * 
195] 3,480 63.900 
1952 2 26t! 700 129,000 * 
1953 120 34,800 
1954 25th 730 69.500 
1955 ‘ 29th 3,890 68,700 


Sources Bureau of Labor Statistics Bulletin No. 918 (1946); Handbook of 
Labor Statistics (1950) for years 1947 and 1948; Bulletin No. 1003 (1949); Bulletin 
No. 1035 (1950); Bulletin No, 1090 (1951) 3ulletin No. 1136 (1952): Bulletin No 
1163 (1953): Bulletin No. 1184 (1954); work stoppages in 1955, final tabulation 

* In 1950 there was a 90-day construction trades strike. 

> In 1952 a seven-week chain grocery strike 

In 1954, 28.000 man-days were lost in the Building Trades strikes; 
man-days were lost from eight walkouts in the meat-packing industry and a 
75-day strike involved one restaurant and the Hotel and Restaurant Employees 


6,000 


union 
Oil, Chemical and Atomic Workers, United cations Workers of America Packinghouse 
Steel Workers, Rubber Workers, Communi- Workers 
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The years 1946-1955 found Denver slightly 
below or at the median in six of the years 
in terms of man-days lost; in three years 
(1950, 1954, 1955), considerably above the 
median; and in one year (1953), substan- 
tially below the median 

To summarize: We have a community 
which has a diversified economic base pro- 
viding it with a relative degree of stability 
which has grown by leaps and bounds in 
the past 15 years, but still within the frame- 
work of its traditional economic structure 
and at a pace that has unstable 
boom proportions; in which the manufactur- 


avoided 


ing industry is characterized by an over- 
whelming number of small firms and plays 
a small part in terms of the number of the 
total labor force it employs; which has a high 
preponderance of “white collar” employees, 
a group largely unorganized; in which the 
ratio of organized labor to the total labor 
below the national 
unions 


force is considerably 
ratio; where a number of the 
considerably influenced by pattern bargain- 
ing or goals set by the national or interna- 
tional; in which the unions in Building and 
represent a sizeable 


are 


Construction Trades 
proportion of total union membership; which 
industrial-disturbance 
median or 
lost 


cities 


has experienced an 
history that places it at the 
slightly below in terms of man-days 
in comparison with other 
and metropolitan areas; in which unemploy- 
ment is lower and weekly wages of pro- 
duction workers is higher than the national 
average; and where changes in cost of living 
have been at an absorbable rate. With this 
background we can now proceed to de- 
scribe Denver’s Labor-Management-Citizens 
Commission and then analyze it in terms 


selected 


of selected factors or criteria. 


LABOR-MANAGEMENT-CITIZENS 
COMMISSION 


Organization 


In the summer months of 1950 a number 


of the Building and Construction Trades 
went out on strike. This lasted for about 90 
days and accounted for a good share of the 
year’s man-days lost record (326,000). At 
the suggestion of some of the citizens of 
the community, the Mayor proposed to the 
city council that a tripartite Labor-Man- 
agement-Citizens Commission be set up. 
This was done in the form of an ordinance 
adopted October 11, 1950. (See Appendix 
for complete ordinance.) The commission 
consisted of 36 members, 12 from each of 
the three groups. (Eighteen of these were 
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to act as alternate members.) One of 


public members was to be chairman 
“principles” 
labor 


The ordinance contained six 
(1) the 
unions; (2) the 


employees to join 
management to 


enterprise; 


right of 
right of 
direct the operations of the 
(3) no discrimination because of race, creed 
(4) the value of technological ad 
they result in lower 
wider markets 


or color; 
because costs 
and thus creating 
and higher wages; (5) the value of resolving 
differences through m« 
arbitration; and 


vances 


prices, 


labor-management 
diation, fact-finding and 
(6) the value of an educational program t 
better understanding between work 


ers, stewards, officials, 


promote 
union supervisors, 
foremen and managers 


mediation, fact-finding and 
established, staffed 


the public 


An office of 


arbitration was to be 


by a director, appointed 


from 
members of the commission. This provisior 


was never carried out. An executive secre- 


tary was to be employed as a “general man 
commisson. The facilities of 
] 


ager” of the 


the commission t 


*1 
were tO be availab upon 


joint application of the parties to a differ 
ence or disagreement; however, the commis 


would notify parties of its availability 


sion 


Although the 
October 11, 1950, an 
was not appointed until September 15, 
March 31, 1952, and his 
was appointed April 1, 1952 
December 31, 1954, the commission becam« 
‘ouncil hav 


ordinance’ was adopted 


executive secretary 
1951 
He resigned 


cessor 


dormant, the Denver Common ( 
ing failed to appropriate money for its con 
Although the still 
LMCC has not functioned 
since the 1954 history, 
then, is concerned with an agency which has 
about two and one-half 


tinuance. ordinance is 
on the books, the 


end of Our case 


had a life span of 
years. 
The 18-man 

mainly for rule-making purposes and to be 
disputes. A three-member tri 
partite policy panel met as 
committee at the call of its public chairman 
to consider policies towards disputes. The 
18 associate available 
in tripartite dispute panels. These 


commission met quarterly, 
briefed on 
an executive 


members were to be 
to act 
were rarely convened (four times). The me 
diation engaged in by the LMCC was con 
ducted principally by its executive secretary 


Activities 
The held 


ing these services to the community 


commission itself out as offer 


(1) mediation and arbitration services; 
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2) panels of recommendation in the face 
of an existing, threatened or near-existing 
labor-management controversy; 

(3) performs fact-finding in industrial 
disputes; 


(4) 


industrial data and on request disseminates 


collects, compiles, analyzes pertinent 
same, provided cumulated data is noncon 
fidential in nature; 


(5) offers labor law information and in- 


terpretation; 

(6) has available for public use a lend- 
service on labor law, labor rela 
and hour 
and 


ing library 
wage 


industrial 


arbitration 
and_ bibliography 
labor relations material; 


tions, reports, 


cases, ol 


(7) performs continuous contact and liai- 
labor management 
and with parent bodies of labor and indus- 
try, that is, union councils, central bodies, 
management employer employee 


son with leaders of and 


associations, 
groups, etc., in order to prevent labor strife 


and controversy; 


the 
maintenance and deve lopme nt of educ ational 
programs for the improvement of 
labor-management by 
promotion of economic literacy; 


(8) is charged by ordinance with 
basic 


understanding the 


(9) guides a continuous program of pub 
to the community—to un 
versities, colleges, schools, adult-education 
service clubs, institutions, and labor 


lic information 


groups, 


and management units; 


(10) offers labor counseling, encouraging 


a preventive-cooperative approach to labor- 


manayement problems, advising in the avoid- 
ance of industrial controversies ; 


(11) engages in special research in com- 
munications and industrial relations; 


(12) serves as a referral agency to exist- 
ing community resources dealing with labor 
matters and problems; 


(13) provides meeting facilities for nego- 
voting-balloting 


tiation sessions—arranges 


procedures neutrally, etc.; 

(14) and 
tive mediation activities by constant liaison 
with related state and federal labor agencies. 

(Source: Taken 
of the commission. ) 


co-ordinates mediation preven 


from an annual report 


The commission placed heavy emphasis 
on its function as an agency interpreting the 
roles of the different groups of the com- 
munity to each other. In one of its commu- 
nications it expressed the desire to interpret 
the following for labor groups 
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(1) the role, function and meaning o 


pronts; 


the manage 


(2) function and meaning of 


(3) the role of the individual in the pro 
ductive process; 

(4) the 
enterprise 
the 


industry 


relationship between 


and social productivity; 
onsciousness oO! 


(5) procommunity < 


For management it sought to interpret 
(1) 


? 


the labor unions institutions; 


as 
) the critical function these perform in 
an industrialized society; 

of individual will 
that is, w 


destiny: 


(3) group 
industrial 


»”’ on matters 


expression 


democracy, rker’s 


affecting his 


human relations in industry; 


procommunity consciousness of labor 


For the public it tried to interpret 


(1) the ideological compatabil 


ities he tween labor 


existing 
and management; 


industrial communication system; 
collective bargaining process; 

(4) function of a strike and lockout; 

(5) 


asa 


the mediation and arbitration process 


medium tor compromise or a meeting 


of minds rather than an imposition or inter 


vention upon labor-management problems; 
(0) a concept of a continuous conterence 
the 


management 


table and preventive approach to labor 


and relations 
It is 


to 


clear how this program 
other through 
secretary be 
and through 


the 


not 
be 


appearances 


quite 
effectuated, 
the 


fore organizations as a speaker 


was than 


by executive 


liaison with existing agencies in com 
munity 

Some of the programs contemplated were 
as follows: the the cur 
riculum of the public and parochial schools 
social unit would call 
relations problems to the atten 


establishment of a 


introduction into 


of a science which 
industrial 
tion of the student; the 
highly industrial 
tion in the public and a 


relations 


relations sec 


specialized 
of 


library; series 


industrial rams on radio and 


rV 
Finally, 


for its 


pri 


was made to accu 


all 


contracts 


an attempt 


available labor- 
management the Denver 
hoping thereby to keep an eye on contract 
termination and to be prepared to 
offer the commission’s services if they were 


mulate files 


area, 
; 
dates 


desired 

The commission operated on a budget of 
about $14,000 for 1952; $14,500 for 1953; 
and for 1954 about $15,000 


437 


; 


pre vfitable 





this article 


success or 


Since it is not the intent of 
to render a judgment on the 
failure of the LMCC, no reference will be 
made to the statistics put out by the com- 
mission as to the number of controversies 
it mediated. We will, however, have occa- 
sion in another connection to refer to man- 
days-lost statistics. 


ANALYSIS AND INTERPRETATION 

We are now ready for our principal ques- 
tion: What are the criteria a 
municipality should take into consideration 


factors or 


as it weighs the feasibility of setting up a 
tripartite mediation commission? The ma- 
jor ones are: 

(1) the extent, nature and availability of 
other existing mediation facilities; 

(2) the degree of industrial disturbances 
in the area; 

(3) the degree and extent of unionization; 


(4) the 
munity; 


economic structure of the com 
(5) the nature of issues and disputes which 
lend settlement on a local 


basis; 


themselves for 


(6) the desire of union and management 
leaders for such an agency. 
experience in 


Let us analyze Denver’s 


the light of these criteria. 


Availability and Extent 
of Other Mediation Agencies 


Both the Federal Mediation and Concilia- 
tion Service and the State of Colorado Me- 
diation Service are available. Although the 
FMCS confines itself principally to labor 
matters arising in interstate commerce, it 
does not turn down any requests for media- 
tion in purely local matters if they are 
judged serious enough to affect the 
All available evidence in- 
both 


com- 
munity’s welfare. 
dicates that it is highly 
management and labor. 


regarded by 


In 1950 the FMCS accepted jurisdiction 
informal, in 139 
1952 in 165 
1954 in 110 
Of the 856 


for mediation, formal or 
1951 in 114 cases; in 
1953 in 169 cases; in 
cases; and in 1955 in 139 cases.’ 


cases; in 
cases; in 


cases occurring during this period, 505 or 
60 per cent were in the manufacturing in- 


®*‘Formal’’ mediation includes those situa- 
tions where the mediator contributes to the 
settlement of the parties’ dispute through ad- 
vice, consultation, arrangement of meetings or 
participation in conferences of the parties. 
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dustry; 14 per cent in transportation, com 
public utilities; 12 
and the other 


and other 


wholesale trade; 


munication 
per cent in 
14 per cent 
struction, retail 
finance, insurance and real estate 
most frequently involved in this period and 
; which they 


were scattered between con 


trade, services, mining, 


The unions 
were 


the number of cases in 


involved (20 cases or over) were 


United Automobile Workers 
United Steel Workers 
Bakery and Confectionary Workers 
Bridge and Structural Workers 
Engineers 

Meat Cutters 
Molders and Foundry 
Street and Electric Railway 


ers 


Workers 
W ork 


23 


Teamsters 206 
Machinists 102 


As far as the state mediation agency is 
concerned, it does not take too active a part 


because of inadequate appropriations 


It is submitted that considerable emphasis 
should be 
of other 


given to this factor of availability 


agencies There is a 


there is no sucl 


mediation 
feeling in some circles that 


thing as an excess of mediation facilities 
Such thinking can result in a multiplicity of 
agencies which, while engaging in a surface 
like 
tually be 
in the 


Denver 


manifestation of cooperation, May ac 


competing for “business,” resulting 
parties’ “shopping around.” The 
LMCC, too, this 


Reporting in 1954 on the fact that 


Was aware ol 
danger. 
some disturbances are beyond the province 
of the MCC, its executive 


tary stated 


Denver | secre 


“The art of mediation and persuasion ex 


tends its able hand clearly, only into those 


situations and to those controversies where 


a local mediator, working with local industry 
and local unions, can conceivably do sone 
mediating good, else a local person ‘nay 
jeopardize the mediation enorts of 


readily 
an able seeking to 
} 


difference elsewhere.” 


person compromise the 


Degree of Disturbances 
in Metropolitan Area 


The data on number of strikes and man 
days lost detailed above fail to show a situa 
tion of such seriousness as to tax the existing 
‘‘Informal'’’ mediation means that the mediator 
maintains liaison with the parties after juris- 
diction is accepted, but does not participate in 
the settlement of the dispute 
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their 
had 


beyond 
Denver 


mediation facilities 


At the 


average labor-dispute record 


capacity 


worst, has about an 

Along with other sections of the country, 
Denver has experienced a growing maturity 
in its labor relations. This was commented 
upon by V. Wayne Kenaston, regional chief 
of the Mediation and 
Service, during his visit to 
The May 28 issue of the Denver Post quotes 


him 


Federal Conciliation 


recent Denver 
“Eighty-five percent of labor contracts 
in the western region are being signed with 
out the We 


wavers on both sides and nego 


need for our services have 


fewer arm 
tiators are approaching the bargaining table 
much businesslike 


in a more 


Che 
the lengthy 
as the Building and ( industry 
in 1950 and 1954, the strike 
in 1952, and the meat packing industry in 
1954 In other re spects the record is good 
The LMCC report of 1954 sums up the situa 


tion in this manner: “ compromise and 


manner 


man-days-lost record is built up by 


strikes in a few industries such 


‘onstruction 


grocery chain 


getting along is a daily affair with labor and 


management, and less than 5% of Denver's 


unions in daily, in weekly, in yearly in and 


out negotiations ever resort to strike tactics.” 


a commendable record due to many 
two of which should be cited at this 


maturity and responsibility witl 


This is 
tactors, 
point: the 
which labor and management have approached 
the 
cleavages 
and CIO 


collective bargaining, and absence of 


jurisdictional and 


AFI 


deep rooted 


disputes between the 


Degree and Extent of Unionization 


detailed above have a bearing 


Not only 


compared to 


rhe 


on this aspect 


tacts 


is Denver “under 
the 
ratio of unionization, but it is likely to con- 
lue to (1) 
high percentage of employment 
in white difficult 
to unionize, and (2) the small percentage otf 
the total engaged in manufac- 
turing, an industry which normally provides 
industrial disturbances 
These facets accentuate the adequacy of exist 


unionized” as national 


tinue so his is two tactors 
an extremely 
collar 


areas, a group very 


labor force 


a good share of 


ing me diation agencies Figures on the rate 
of unionization for Denver in the past five 
or six years are unavailable. On the national 
level union membership has been growing 
ata reduced rate We can probably assume 


that the same trend prevails in this area 


Che 


disputes likely to arise are also affected by 


extent of unionization and number of 


existing laws controlling labor-management 
relations In 1943 the State of Colorado 
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1 


adopted a comprehensive 
Colorado Labor Peace Act 
considered this law as 

even more than the Taft 
sought to 


law known as the 
Organized labor 
strongly 


Hartley 


amend the act in 


has being 
antilabor 
Law It 
almost every session of the state legislature, 


but 


has 


without success. However, in spite of 


organized labor’s the Labor 
Peace Act, it issue that 
stimulated industrial conflict. This may be 
(1) Wherever 
question of interstate com 


the 


opposition to 


has not been an has 


lue to several reasons there 


has been any 


merce involved, Colorado Industrial Com 


mission, charged with the responsibility 
has given way 
Board. (2) 


as been judi ious, not 


the ac a 
Labor 


dustrial commission h 


enforcing 


tional Relations Che in 


entorcement of the ac 
Possibly, although tl 


punitive, in the 


1S 1S speculative , tl 
served as a formidable obst: 
eft 

which the 


and mone) 


has not 


the organization 


areas In 


time 


Number of Purely Local Disputes 


1 ; } ' 
If there is any rationale for the existence 


, 
tf a municipal I : ment-citizens 
desira 


commission in the 


bility of a local 


one 
being mediated by 
locality W hat 


situation in this respect in 


individuals from that 
Denver 
an illustrat 


the LMC¢ 


resulting 


take the vear 1954 
1954 annual 


27 strikes fo 


lost 


report of 


the vear 69.500 


man-days Eleven of the strikes, a 
for 27,275 man-days lost, were in 


one in the rubber 


man-days lost; 


counting 
the construction industry: 
resulted in 4,000 


the 


industry 


t were meat packing industry with 


5,875 man-days lost; n one with 3,850 
man-days strike 


$1,000 mat 


for by 


lost was a 


Sstau 


ov 


Chus, 
accounted 


the 


ant industry 
per cent were 


building and 


] 


igeered 


Ss, one which, 


supposedly tr 


LMC 


subie ct to 


mstruction industry, 


e formation of Denver's another 


one, meat packing, is national 


bargaining and therefore not likely to utilize 


local 


its 


mediation agency, and one, rubber, 


own well-established procedures 
was local but did not 
The 1954 LMCC 
report makes this explanation to acco 

the 


year and the 


restaurant strike 


lend itself to mediation 


ot man-days lost 


LMCC t 


high incidence 
inability of the inject 
itself into the dispute s 


“The 


man-day 


greatest proportion of this year’s 
from the totals of 
26,640 man-days idle, 


building-trades strikes during 


losses 


came 
losses of 


man-day 
gained in the 
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the summer period (11). What is never 
made abundantly clear in any kind of indus- 
trial data, however, is that few, if any, of 
the Building Trades controversies are re- 
solvable through mediation, and especially 
through municipal mediation. It can’t be 
done. The agreements perfected for these 
units are too broad in scope, and entail ar- 
rangements which are County, Statewide, 
Territorial, Regional in 
State inclusive as contract understandings. 
For Denver, or Denver’s Municipal Media- 
tion Service, to call the ‘shots’ on these kind 
of arrangements, which include other Cities, 
Counties and States is to miss the point for 
this kind of collective-bargaining, and to 
make extra-mediation efforts, as might be 
provided by the City of Denver, that much 
more impossible by those who insist it can 


scope, or even 02 


be done. 

“Of the 28 labor controversies in the Denver 
Area occurring thus far this year, a meagre 
few have loaned themselves to either a media- 
tion or arbitration process locally, and es- 
pecially to Municipal Mediation 

“Of the 12 CIO strikes thus far, 7 were 
national in origin and precluded any kind of 
a local settlement, through any existing 
mediatory agency, Federal, State, or Local.” 


This is the LMCC 1954 box score on 
strikes: 
1 Jurisdictional 
—Nonmediatory 
1 Secondary Boycott 
—Nonmediatory 
9 Industry-wide 
—Precludes local mediation 
4 Illegal 
—Nonmediatory but arbitrable 
8 Economic 
—Mediatory and thus resolved 
4 Contract Interpretation 
—Arbitrable but nonmediatory 
1 Contract Recognition 
—Mediatory but not in jurisdiction 
Total: 28 
Thus, of the 28 disputes recorded, only 
eight involved issues which lent themselves 
to mediation. Furthermore, only a percent- 
age of these eight were local enough in nature 
to permit the LMCC to be of some service. 
Since 1954 is a fairly typical year’s experi- 
ence, one might conclude that this criterion 
must be answered in the negative as far as 
Denver is concerned. 


Economic Structure of Community 


We have seen that although the Denver 
metropolitan area has a highly diversified 
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economic base, it is still predominantly a 
distribution center characterized by a large 
No particular 
industry controls the economic lifeline ot 
the community. Consequently, a strike does 
not take on catastrophic proportions. Ther« 
fore, there is little public indignation calling 
The public is willing 


number of small businesses 


for some intervention. 
to let the parties work out their difference 
within the legal framework provided. Of 
its two largest employers, one, the rubber 
industry, enjoys very good relations witl 
its union, and the other, luggage, is 
unionized. Denver’s commercial and indus- 


trial diversification, relative stability, healthy 


non 


‘ 


economic growth ata good pace, but not at 
boom proportions, its predominantly trade 
and service pattern, its relatively low degree 
of unemployment, its above-average weekly 


manufacturing—all create an eco- 


wage in 
nomic 


keep industrial strife 


structure and environment 


down to manage: 


proportions 


Union and Management Attitude 


If a municipal LMCC is to render service, 
it must be wanted by and have the confidence 
of unions and employers who engage in col- 
lective bargaining activities. This criterion 
certainly should exercise considerable weight 
There are no indications that any enthusiasm 
was displayed for the LMCC on the part of 
labor. The strong Building and Construc- 
tion Trades Council refused, at least overtly, 
to utilize the services of the commission. A 
few labor leaders from other unions thought 
the LMCC additional 
strategic tool in union-management relations 
At no point were they ever enthusiastic and 
during 1954, the last existence, 
some considered the 
ineffective 


might serve as an 


year of its 
LMCC as completely 


If anything, the employers were even less 
responsive to the LMCC. There is a factor 
has to be given considerable weight 
in the Denver metropolitan area, namely, 
the existence of the Mountain States Em- 
This is an employer asso 
negotiate 


which 


ployers Council. 
ciation existing principally to 
contracts on behalf of employers. It 
about 500 employer-members, and negotiates 
about 75 per cent of the contracts consum- 
mated annually in this area. Other than 
the building and construction industry, which 
it does not represent, it includes in its mem- 
bership a cross section of the commercial 
and industriai segments of the community. The 
employers council was opposed to an LMCC 
It considered a munic- 


has 


from the beginning 
ipal tripartite commission as unnecessary in 
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view of the available resources, state and 


considered adequate for 
all contingencies. It preferred the anonymity 
of the FMCS. It tripartite 


structure as conducive to building up pres- 


federal, which it 


considere d a 
possibly 


It objected to the 
The council con- 


sure on the parties, by giving 
publicity to the dispute 
philosophy of the LMCC 
commission as operating in an 
get the 
terms in settle the con- 
Finally, it was opposed in prin- 
Che employers 

| 


usefulness of the 


sidered the 


atmosphere of urgency: to parties 


to accept order to 
troversy 
ciple to such an 
the 
somewhat the 


of arbitration to settle 


agency 


council judged com- 


mission in same fashion that 
it argued against use 
differences over the terms of a contract It 
has been unalterably opposed to the latter 
Chus, opted 
for the commission that 
bot! this 


issue However, when 


employers 

might add 
their thinking on 
the 


an established fact, labor and manage- 


labor nor 
One 


neither 


made kn wn 
commission be 
came 
iccepted appointments to the 
influence 
and to 


ment leaders 


commission to observe what and 


impact the commission might exert, 


c 
see that their interests were protected 


CONCLUSION 


We have considered the principal factors 
or criteria which have a bearing on the ques 
tion of whether to set up a municipal LMCC 
and have applied them to Denver’s LMC‘ 

To summarize and emphasize: (1) There 
lack in the Denver metropolitan 
adequate mediation facilities to 
disputes. (2) The was 
(3) Compared to the na- 


was no 
area of! 
handle 
not strife-ridden. 
tional ratio, the Denver metropolitan area 
because of the 


labor area 


is “underorganized” and 
composition of the labor force is likely to 
for the foreseeable future 
the community is rela- 
therefore not likely to 
industrial disturb 


remain that way 
(4) Economically 
tively stable 


stimulate or 


and 
aggravate 
A good proportion of disputes 


ances (5) 
do not arise in industries which will accept 
local mediation. (6) Neither labor nor em 
ployers were or are keen about the agency. 

We conclude that the criteria calling for 
the creation of a Labor-Management-Citi- 
zens Commission have not 
and therefore that the City of Denver did 
not need such a mediation facility in 1950 


been satisfied 


nor does it require one at the present time. 


[The End] 
APPENDIX 
A BILL 
AN ORDINANCE CREAT- 
LABOR-MANAGEMENT-CITI 


FOR 
ING A 
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ZENS COMMISSION FOR ACTION 
TENDING TO PEACEFUL INDUS 
TRIAL RELATIONS, ESTABLISH 
ING THE MEMBERSHIP THEREOI 
AND PROVIDING PRINCIPLES, 
RULES AND REGULATIONS Ol] 
PROCEDURE FOR SUCH COMMIS 
SION 

WHEREAS, labor 


standing and concerte 


to the welfare « Denver; 


WHEREAS, 


only be 


management under 


d action are necessary 


general and, 


such an objective of 


mony can achieved when 
practical, common-sense recognition 


rights and the duties of both employ 


employees, the mutuality of thei 


involved, and the importance 


tizver 


responsibilities to the citize 


aw hole : and, 
WHERI 


for a democratic 


AS, fror time to ti 
instrument for 


sultation between dissidents in 


management providing an atmosphere 


which differences of opinion may 
without 


resolved objectively 


bitterness 


NOW, THEREFORE BE IT ENACT ) 
BY THE COUNCIL OF THE CI 
AND COUNTY OF DENVER 
Section 1 hereby created a 
Management-Citizens 


1 
ht 
teen 


I 
I 


I 
Y 


Chere 1S 
Labor Commission con 


sisting of eig members 


Section 2 Che Commission shall consist 


members from Labor to be appointed 
Industry 


of six 
by the Mayor; six members from 


Mayor; 


to be appointed by 


appointed by the and six men 


Public 


to be 
bers from the 
Mayor 

The Mayor 


public members act as 


designate one 


Chairman 
Commission 


All appointments shall be for a term of 


year, provided, however, that the mem 
shall 


one 
bers initially appointed by the Mayor 


May 31, 1951 


serve for a term ending 
The Labor 
shall have as its 
and functions to act the following 
principles, rules and regulations 


Management-Citi- 
duties 


Section 3. 
zens Commission 


within 


PRINCIPLE NO. 1 


The right of employees to form and join 
labor organizations without interference or 
coercion from any and to 
collectively through their bargaining agents 
as is the duty of bargain- 


source bargain 


is acknowledged, 
ing agents to demonstrate leadership and 
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responsibility in keeping with the trust re- 
posed in them. 
PRINCIPLE NO. 2 
It is an inherent right of management to 
direct the operations of its enterprise and 
a corresponding duty in management to de- 
monstrate the type of leadership and re- 
sponsibility 
Labor under Principle No. 1. 
PRINCIPLE NO. 3 


Management 


expected of representatives of 


Neither Labor nor should 
discriminate against any employee because 
of race, creed or color. 

PRINCIPLE NO. 4 

Improvements in productive efficiency and 
technological advances result in lower costs 
and selling prices and wider markets for 
products of industry, thereby making pos- 
sible higher wages and a rising standard of 
living and increasing employment 

PRINCIPLE NO. 5 

Differences disagreements 

Labor will 


and between 


and arise from 


The damaging effects of such 


Management 
time to time. 
differences and disagreements on the com- 
munity should be minimized by 
cussion and by the voluntary utilization of 
Management and Labor of mediation, fact- 
finding and arbitration 
available by this Labor-Management-Citi 
zens Commission. 
PRINCIPLE NO. 6 

An educational desirable to 
promote a better mutual understanding be 
tween workers, stewards, union 
supervisors, foremen and managers Asa 


joint dis 


facilities as may be 


program is 
officials, 


means to that end, an educational program 


shall be organized as an essential activity 
of this Labor-Management-Citizens ( 


mission. 


om 


RULES AND REGULATIONS 
ARTICLE NO. 1 
Labor-Management-Citizens Com- 
for the 


effectuating 


The 
mission shall act as a directing body 
purpose of implementing and 
the purposes and principles of this Ordinance 


and the Amendments thereto. 


ARTICLE NO. 2 

The Commission shall adopt a set of rules 
to govern its own meetings and procedure 
These rules may be amended from time to 
time, but only upon notice to all members 
that said proposed amendments shall be 
acted’ upon a specified meeting. A majority 
the Commission shall be required 
for the approval of the proposed amendment. 
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vote of 


ARTICLE NO. 3 


The Commission shall appoint an 
tive secretary shall be a full time em 
ployee of the City and County of 


ARTICLE NO. 4 
There shall be created an Office of Media 
Arbitration rhe 
the Office of Mediation, Fact 
Finding Arbitration shall be available 
on joint application of the parties to a dif 
In any that 
shall be 


tion signed by both parties clearly defining 


execu 
who 


Denver 


tion, Fact-Finding and 
facilities of 
and 
reement matter 


d, there 


ference or disag 


is to be arbitrat a stipula 
the issue or issues to be decided and a state 
ment to the effect that the 
accepted by both parties as 


NO. 5 
Othce ot 


decision will be 


fina! and binding 


ARTICLE 

A director of the 
Fact-Finding and Arbitration sh: 
pointed by unanimous vote of the 


sion from its public members for 


year, the first appointee to 

a term ending May 31, 1951; provided, | 
ever, that should objection to him be lo 
the ¢ 
his appointment, 


ot one 


within six months 
a hearing shall be held 
said Commission. If a majority of the ¢ 
should that the objectior 
are well taken, his resignation shall be 


with ommiussion 


mission decide 


such resign: 


Provisions for 
shall be 


the six 


cepted 
made in the contract 
After months’ period, the Dir 
of the Office of Mediation, Fact 
and Arbitration shall serve the full year un 
fraud o1 


procedure 
ector 
Finding 
less removed for misfeasance 
office 
ARTICLE NO. 6 

The Office of .Mediation, F; 
Arbitration shall submit its 
for approval by the 


Finding 
and rules of 
procedure Commission 
Such approval to be by unanimous vote of 


the Commission 
ARTICLE 
Whenever it comes to the 
the Office of Mediation, Fatt-Finding 
Arbitration that a Labor-Management dis 


pute exists that affect the 
parties 


NO. 7 
attention of 
and 
may adversely 
welfare of the community, and the 
to the dispute have 
the mediation or arbitration facilities avail 
able, the Director shall notify the Chairman 
of the The 
Commission, at his discretion, 


jointly requested 


not 


Chairman of the 
shall there 
upon call a meeting of the Commission and/or 


Commission 


mem 
the 
Labor 


Management 
confer with 


request one or more 


bers of the Commission to 
employer-disputant, and one or more 
members of the Commission to confer with 


the representatives of the employees-dis 
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both 
mediation 
them 


and acquaint parties to thie 


with the 


putant, 
dispute and arbitration 


facilities available to 


ARTICLE NO. 8 


Should a jurisdictional dispute occur that 
affect the 
community, the Commission shall make such 


may adversely welfare of the 


recommendations as it deems necessary 


AUSE 


is Ordinance 


Section 4 EMERGENCY CI 
In the Council tl 
immediate 


opinion ot the 
is necessary for the protection 


and preservation of the public health and 


these purposes 


and it is enacted for | 


shall take effect 


and final publicatior 


Satety, 
and immediately after its 
passage 

Passed by the ¢ and signed by its 
President this 9th day of October 2 ae 
1950 


vuncil 





Private Mediation— 


Its Potential 


By NATHAN P. FEINSINGER 


HE THEME of the Fourth 
Conference of the Association of 
Mediation Agencies held June 27-29, 1955, was 
“New Vistas in Mediation.” In his 
duction to the published proceedings, 
Stark, executive New 
State Board of Mediation, aptly stated 


Annual 
State 


intro 
Arthur 
York 


director of the 
“The oldest known technique for adjust 
also 
used. In fact, 
least studied subject 


disputes is mediation; it is 
this 


ing labor 


the most widely Spite ot 
mediation remains the 
in the field of labor relations.” 
Che that 
represent a scholarly and constructive eftort 
to fill papers, how 
ever make any 


papers delivered at conterence 


the void Few of those 


and those only briefly 


reference to private mediation, in any torm 
Che 
settlement of the 
Harvester l 
immediately 


of this technique in the 
1955 Allis-Chalmers and 
AW disputes, whicl 
after the 
subject 


successful use 


International 
happened to occu! 


1955 has brought this 
to the this 
esting to that was in 
vited to speak on this subject, the Labor 

Section of the American Bar Asso 


study 


conterence, 
connection, if 1s inter 


after | 


fore In 


note shortly 


Law 


ciation selected this subject for and 
report at its 1956 meeting 

What we concerned with, I take it, 
is the potential value of private mediation 


settlement oft 


are 


means of prevention or 


as a 
labor disputes, in addition to, rather than as 


a substitute for, other procedures; more par 
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ticularly, the utility of private 


an alternative supplement 
governmental ag 


I pre 


obs rvations, 


by a 


pose t gener: 


uutline briefly my 
dispute 


primaril 


experience in halmers 
intended 


What I have oO ay 1s 
} 


a basis for discussion which | 


y 


hope 


, and as an incentive for furt 
this 


group 


Since 1935, we, as a nat on, hi 
] 


taith on collective bargaining 


tive method of labo 
and the 


stri ock 
ho 


management 


chosen to take ou 


cases collective bar 
a strike or lockout 
even in peacetime, 

Becau 


ith such cases 
} } 
onstantly 


sought to supplement 
by means which would 
tt simply provide an 
sponsibilities of self-go 
discipline inherent in 

| therefore 


Nave stressed 


to the parties whicl 


assistance I 


serve the element of “voluntarism’ 


inagement relatio1 tulles 
degree 


As a 


of mediation as in 


rule, we are inclined to approve 


keeping with this prin 
ciple of “voluntarism.” It is 


apparent, how- 
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ever, that when mediation is conducted by 
a government there is tpso 
dilution however 


jacto 


agency, 


some of this principle, 


slight. 


Government intervention of any kind, even 
in the mild form of 
atmosphere which tends to throw 
pute out of focus. One of the assets of the 
government mediator is official 
backed up by the prestige of his 
Despite a growing sophistication in 
matters the part of labor and 
ment, many employers and unions still refuse 


mediation, creates an 
the dis- 
his status, 
agency. 
ich 
on Mmanage- 
to believe that all the government mediator 
is interested in is to bring about a 
ment by persuasion, and that nothing will 
happen to them if that result is not accom- 
plished. Disputants are not likely to relax 
in such an atmosphere. Again, one side or 
the other may feel that the 
agency will throw its weight on that 
and is thus encouraged to by-pass a settle 
ment direct negotiation. 
a feeling, the other side will tend to play its 
to its In the 
bargaining process has to some extent been 
taken out of the hands of the parties. 


1 
settie- 


government 
side, 
such 


by Sensing 


cards close chest. any case, 


These comments are not designed to de- 


preciate the values of government mediation, 
but simply to raise the question of whethe1 
those values can be attained in some 
way, without the limitations indicated, if 
they exist in fact. Does private mediation 
provide such a way? 

The 


some 


other 


mediation” 
It is possible, of course, 


term “private 
definition. 
for the disputants to establish some form of 
bipartite machinery in the nature of medi- 
ation to be invoked when the normal proc 


requires 


collective bargaining have been 
exhausted.* Such a possibility, somewhat an- 
alogous to the “step three-and-a-half” in the 


grievance machinery, which sometimes pre- 


esses of 


cedes arbitration, may be worth exploring 
I assume we immediately 
however, third-party private 


In- 


more 
cerned, with 
mediation, as in the. Allis-Chalmers and 
ternational Harvester disputes of 1955. 
*See the remarks on this subject contained 
in the papers of William H. McPherson and 
Julius J. Manson, in ‘“‘New Vistas in Media- 
tion,’’ Proceedings of the Fourth Annual Con- 
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are con- 


In its simplest form, private third-party 
mediation occurs when, faced with an im 
passe in negotiations, or strike or 
lockout is labor 
and management agree voluntarily to enlist 
the 
they 


solving the underlying dispute 


when a 
imminent or in progress, 


services ot a private person in whom 
them in re 
\ variation 
of this procedure, illustrated in the 
Westinghouse < 
private persons to assist the 
of the 
settle a 
fusion of public and private mediatior 


have confidence, to assist 
recent 
the usé ot 


staf 


ase, involves 
regular 
mediation 


government agency to 


particular dispute, resulting 
of these procedures merit discussion 
Che 
appointment is, of course, not neé 
lhe Wisconsin, 
ample, maintained a list of private 
for 


use of private mediators by 


common state ot 


service as special mediators i 

arising under its now defunct publi 
antistrike (compulsory arbitration) 
merous other examples at the stat 


level, with va might be cited 
federal level, it was not 
late 1940's, fe 


Conciliation 


ations, 
uncomm 


director of the Federal 


service to appoint private cit 


zens as special mediators in particular 


to serve either alone or in conjunctior 
agency’s staff I hav 


and 


members of that 


sonally served both ways 


sion, in a strike affecting the 


Hawaii, represented not only the 
Service but the 
Agriculture, as well 

In the Westinghouse Messrs 
and Cole served as mediators in con 
with a member of the staff of 
Mediation and Conciliation Service 
not know whether the 
and the of the 
continue practice beyond the 
I should hope so, be« 
undoubtedly be 

that type of 
private mediation would be more 
than either alone. The difficulty is, t 
the risk of impairment of 
of the regular staff of the agency 


tion Departments of ( 


merce and 


Case, 
the 


Labo 
intend t 


Westing 


there 


Secretary of 
director 
the 
house case 
will 
which 


service 


ause 
other situations i 


| 


fusion of public and 


erttective 
course, morale 
Chis pre 
sents a serious but not insuperable problem, 
as evidenced by the very fact of your pres 
ent interest as government representatives, 
in exploring the 


potential value of private 


mediation 

Another possible kind of fusion of gov 
ernment and private mediation would result, 
stage ot mediation 


at some government 


ference, Association of State Mediation Agencies 


(1955) See, also, Labor Law Journal, August 
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perhaps even at the outset—in the mediation 
agency attempting to persuade the parties 
to accept private mediation, taking the case 
wholly out of the government’s hands, at 
least for the time being. In such a case, 
the agency might suggest the names of com 
petent mediators or, preferably, encourage 
the parties to suggest persons who would be 
mutually acceptable. Here again, and to an 
even greater extent, the problem exists of 
overcoming the instinctive feeling of propri 
etary interest which a government mediation 
agency tends to feel re garding any case ove! 
it has assumed jurisdiction 
Wholly private mediation, as illustrated 
by the Allis-Chalmers and International 
Harvester cases, occurs, as stated previ 
ously, when the disputants, having exhausted 
ocesses of collective bargaining, 
n initiative to invite the 


a party in whom they mutually 


nfidence What are the advantages 


it mediatio1 


rms oO vernme! 

interferes less witl 

of coll bargaining, private 

by the same token preferable 

vernment mediation, because it inte1 

still less. Second, government media 

tion proceeds within a framework of rules 
of procedure, however mild and flexible, 
over which the parties have no control. I1 
private mediation, the parties can make their 
own rules of procedur Third, government 
mediators are not as a rule expected to make 
recommendations for settlement or to decide 
particular issues, whereas a private media 
tor may be requested to mediate some issues 
and to make recommendations concerning 
to decide others Fourth, having selected 
the mediator, the parties are less likely to 
hold back or to play their cards close to 
their chests than they would with outsiders 
Conversely, the private mediator may feel 
less constrained in making inquiries and 
prodding the parties to action. Fifth, and 
most important, since it is the parties’ own 
venture, they are likely to feel an over-all 
sense of responsibility for the mediator’s 
success, since his failure is in a sense their 


own failure 


These are rather broad generalizations to 
base on a relatively limited experience, but 
I suggest that they are worth while as a 
basis for discussion and study. Each of 
these generalizations has some support in 
the 1955 Allis-Chalmers-UAW dispute where 
I served as a wholly private mediator. I 
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hall disc uss 


broad outline 


tion to 
were numerou 


plant level in s¢ 


the national issues, 


yment be 


I had previous! 
si partial refereec 
AW agreement 


and friendly 

was received, and f« 
extended at every 
The techniques 
were no different 
normally employs 
plore the issues, 


} 


nefits 


1 
separate 


| 


probe the real depths of demand and 


ance, narrow ing the 


age” proposal, an 
feature, to repeat, 


trust and confidet 


issues, inducing a a 
1 so on. The distinctive 
was the atmosphere of 


ice, and the feeling all 


arouna that we were engaged in a com 


mon undertaking 
such an atmosph« 
week to resolve al 


agreement 


David # Col x 


capacity in the 


which must succeed In 
re, it took less than a 


| issues and to reach an 


who served in a similar 


International Harvester 
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case after a strike had commenced, informs 
me that his experience was similar. I do not 
suggest that these two cases were typical. 
I do suggest that two cases, plus 
the Westinghouse case, that 
vate mediation may have a real potential as 


these 
indicate pri 
an aid to industrial peace 

I suggest that the subject of 
mediation be added to the 
vistas in mediation, initiated with such prom 
Encouragement 


private 


search for new 


ise in the 1955 proceedings 


Mediation 


mediation, 


Agen 
as 
would 


Association of State 
the 
adjunct of 
follow 


the 
ol 


by 


cies use of! privat¢ an 


government mediation, 


two significant trends: one towards 


than federal leadership in the 
the othe: 
policy in labor-man 


state rather 
solution of our 


“hands off” 


daily problems; 
towards a 
modern 


relations, or, in most 


“do it 


[The End] 


agement 


parlance, a philosophy of yourself.” 





State Public Utility Laws 


and Mediation 


By IRVING BERNSTEIN 


W ITHIN the past decade the governors 
of two states, Massachusetts and New 
Jersey, have called upon their citizens for 
of the problem with 
to deal The com 
mittees constituted Governor Robert F 
Bradford and Governor Robert B. Meyner 
were in each case made up of nine members 
three from management, three from unions 
bac kgrounds All 


investigations 
expec ted 


careful 
which I am 
by 


and three with neutral 
came to their task experience 
in labor-management relations. The 
man of each committee—Sumner H 
in Massachusetts and David L. 
New Jersey—was a distinguished authority, 


with a rich 
chair- 
ot Slichter 
Cole in 
state and the 


universally respected in his 


nation. 

Yet the contrast between the Slichter and 
the Cole reports is startling Conce 
the impact of strikes and lockouts 
public health and safety the Slichter 
“The great interdepe ndence 
that the 


rTning 
upon 
com 
mittee declared 
of the modern economy 
health and safety of the 
immediately jeopardized by interruption to 
the production of types of 
and services.” On the same issue the Cole 
committee found: to the 
contrary, we have never suffered a paralyz 


means 


community are 


goods 


certain 


— Jespite tears 


1 Commonwealth of Massachusetts, House, No. 
1875, Report of the Governor’s Labor-Manage- 
ment Committee (March 18, 1947), p. 20; Gov- 
ernor’s Committee on Legislation Relating to 
Public Utility Labor Disputes, Report to Gov- 
ernor Robert B. Meyner (September 9, 1954) 
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p. 53 


ing emergency because 
kind contemplated 
Labor Disputes | 
to expect that 


future.” ’* 


by our 
aw, and th 
shall in 


disagt 


Given this remarkable 
facts, it is hardly suprising to learn th: 
ommended diametrically 
The Slichter ¢ 


“that the 


committees rec 
posed policie Ss 
posed 
defined author 
to protect the 


tions to 


ommiuttec 
ment nave cl 


. ] ] 
well-planned p 


govern 
ity and 
community against 


To is €1 


by 


production.” 


limit strikes employees 


necessary to 
industries affecting public health and safety 
“The right to the 


clared, “ in 


strike,” committee de 


effect a whicl 
a”? 


use 1 


Mass 


possess only so long as they do not 
Upon Governor Bradford's urging, the 
chusetts Legislature tl 
Slichter Law 

The Col 
ously questions the 
Public Utility I 
only do we doubt the 
to do good, but we 
actually done harm.” In 
the statutes 
This 


ereupon e! 


committee, by contr: 
value of laws 
abor Disputes L. 
ability of sucl 
believe th 

essence, 

collective bar 


led the 


because impail 


gaining consideration com 
One of the industry members of the Cole 
committee, Luke A. Kiernan, Jr failed to 
join in the report 

* Commonwealth of Massachusetts report cited 
at footnote 1, at p. 21. 
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mittee to conclude that “our statute or 
Public Utility Labor Disputes should be 
repealed and that no statute should he 


enacted at this time to replace it 


The striking differences between the re 
ports stem from their timing: The Slichter 
committee reported in 1947 and the Cole 
committee im 1954 [The environment i 
which collective bargaining was conducted 
changed drastically during the intervening 
years 

The year 1947 was, indeed, a miraculous 
legislative vear, the year of reaction to a 
decade of mounting public irritation witl 
labor unions which was inflamed by 
postwar strike wave Congress enacted the 
laft-Hartley Law over President Truman’s 
veto. Fourteen states passed so-called right 
to-work laws; 12 restrained picketing and 
other strike activity; 1] outlawed secondary 
boycotts: five restricted jurisdictional dis 
putes; six denied public employees the right 
to strike; and 12 established procedut 
prohibit strikes in public utilities. In 
all the statutes with which I shall 
were enacted in that one year except hat 
f Mar vland, which is certainly a special case 

By 1954, however, the clim id changed 
The tornado winds had abated and the sun 
was shining upon a placid industrial rel: 
tions scene Public indignation oy 


practices had largely evaporated 


c 
eclive JaTvalning Was Tune ming wit! a 
lect l nit functioni tl 

! 


minimum of disruption The time ad 


arrived to take a long and hard look at 


what had been wrought in 1947, and it did 
not stand up well under investigation 
The hindsight of history gives 
advantage not available to those state 
lators who voted for the public utility laws 
in 1947. Their fatal error at the time lay in 
the assumption that they were dealing wit! 
local emergencies In fact, they faced a 
national emergency: the nation-wide break 


Governor's Committee report cited at foot- 
note 1, at pp. 19-21 

*A detailed summary of the statutes appears 
in Irving Bernstein Recent Legislative Devel- 
opments Affecting Mediation and Arbitration 
1 Industrial and Labor Relations Review 406 
(April, 1948) 
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Missour 


Vallla and 
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sory arbitr 
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Minnesota 


vene 
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tri 
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Massac I 


n 
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Massachusetts, Michigar 
a, Ne WwW 


Jerse A Pennsyl 
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led for comy 


method ot 

In addition, 

inding law t 

itration upon charitable 

established a complex 
' ] 


arrangement; and Texas, exercising 


rable 
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] t 
Cred 


tele ph 


nN ex 


be eccentri 


} s¢ ‘ y 
out providing 


Ss < amsput 
issue iIspu 

unt 
count 


detail and d 


yrincipal 
oble ms 
hibitions 


ipulsory 


ric 
ne 


DD 
©} 


wr Act) é W cases SCWart 
1 


] ] 


disposal, hospita s and medical services, as 


] 
vell as 


med 


} | bine 


food 
All 
the 
majo 
lation 


Was c 


distribution, were added t 
statutes made a strike 
specified industries unlawful 
itv, foll l the exhaustion 
an arl ation board, usually 


mpowered to render a final 


ling award upon issues in dispute 


Experience 


under the ate public utility 


s is difficult to assess because it is hard 


o com 


e by 


nly six of tl 


a 


passage 


only state 


Jersey 


nd thr 
that t 


Pe nn 


s have been made o 

(including Mary 

ee W on alter 

here vas little to ( nie 
ly 


exhaustively treated is New 


sylvania is the subject of a 


Lois MacDonald Compulsory Arbitration 


in New 


Jersey 


University Seco 


(Albany 


pp. 625-706 


Matth 


of Emergency 


Second 


Annual 


Proceedings of New York 
nd Annual Conference on Labor 
ew Bender & Company 1949) 


Thomas Kennedy The Handling 


Disputes,"’ Proceedings of the 
Meeting, Industrial Relations 


(Continued on following page) 
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careful but early survey made in 1951.° The 
experience under the Slichter Law in Massa 
chusetts has been studied but not yet pub 
lished. The administration of the Virginia 
seizure statute is the subject of a recent 
article.’ There are early and limited examina 
tions of Missouri and Minnesota.* Of Florida, 
Indiana, Maryland, Michigan, Nebraska, 
Texas and Wisconsin it is difficult to learn 
anything at all. 

Despite the spottiness of our knowledge, 
trom 
Ne Ww 


important 1s 


general conclusions emerge 
studies, 
Jersey. The first 
that the procedural rigidities in the statutes, 
except that of Massachusetts, inhibit l 
sometimes undermine collective bargaining 
The parties are reluctant to make full offers 
compromising 


several 
particularly those of 


and 


these 
most 


an¢ 


in negotiations for fear of 
their 
Pressure upon unions and management to 
settle, normally supplied by the possibility 
of a strike, is transferred to the state, 
it serves no useful bargaining 
Naturally, this dilutes the parties’ 
sense of public obligation to 
in utilities. 
compulsory arbitration, for example, a weak 
utility that feels a rate 


positions in compulsory arbitration 


where 
purpos¢ 
usual 
avoid strikes 
Occasionally one side prefers 
union or a regulated 
adjustment is more readily obtained when 
the wage increase is ordered. Compulsory 
arbitration’s built-in delays complicate 
gaining. Regulated utilities may suffer from 
delay by having to unusually long 
wage retroactivity 
rate retroactivity. 
times impose an 
where the 


and 


bar 


grant 
without 
Finally, the laws some 


compensatory 
intrastate procedure in a 
pattern, the 


wage utility 
the 


interstate in character. 


case 


management union structure are 


that the 
fail to achieve one of their major purposes, 
strikes. Many 
under them and 
that 

than 


A second conclusion is statutes 


the prevention of stoppages 
have occurred there is no 


believe states without laws 
have more strikes 
Third, the procedure is often irrelevant; a 
settlement 


the 


reason to 


those with laws 


peaceful would have occurred 


without invoking statute. Fourth, in 


some states there seems to be a tendency 


(Footnote 5 continued) 
Research Association (New York, 1949), pp 
14-27; Robert R. France and Richard A. Lester 
Compulsory Arbitration of Utility Disputes in 
New Jersey and Pennsylvania (Princeton, In 
dustrial Relations Section, Princeton University 
1951): and Governor’s Committee report cited 
at footnote 1. 

* France and Lester 

7 Robert R. France 
Labor Disputes in Virginia,’’ 7 
Labor Relations Review 347 (April 
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work cited at footnote 5 
“Seizure in Emergency 
Industrial and 
1954) 


to discriminate, that is, to employ the law 


with small ones 


result of the 


with big utilities and not 


This is an understandable 
fact 
finding of 
Statutes are 
the 
as a 


make som 
Fifth, the 


by spite 


that he governor must 


public emergency 
difficult to 


penalties available, the 


entorce 
severe 
reluctant to 


political agent is 


fines imposed, to say nothing of putting 
people in jail for noncompliance In 
will be recalled that 
Howat of the United Mine Workers made 
a career of martyrdom for I 


Kansas compuls 


1920's 


connection, tit 


defying 


ry arbitration statute in 


early Sixth, administration is at 


least as important as the anguage of the 
that 
certainly New and 
yed judicious 
F al - art 
reliance upo! diation 
pulsion 

This leads to the 
that there 
the laws hi had 
cases In the 
effect t is 


ur national experi 


several state 


Massacl 


and fais 


law There is evidence 


Jersey usetts 
have enj idmin 
istration this stems from 


rather than com 


final conclusion, 
ybably more cases in 
no effect tl | 
laws hay 
worth n 
evaluation 
made for he nati 
Hartley 


that 1s, view 


best case that can be 
emergency section of the 
is essentially a negative one; 
l over all, the Act’s 
unduly 


hat in Massachusetts a1 


ing the recor: effects dé 
not appeal t< hz 
The re 


New | 


permitting 


been harmful.” 


1s evidence 
the governor 


proceed 


Jersey, at least, 
bargaining to 
it results ina In Pennsylvani 
to 1951, any 


avoid the law in 


the interest of maintain 
ing good The ] 
to accommodate themselves t 
Statutes in 


would 


way, utility employers sought t 


relations parties have rned 


structures of the 
they 
seems that the dec 


determin: 


dural 


gain the results have achiev 
in bargaining It 
force of comparisons 1n wage 
much the 


arbitratio 


has produced pretty same 


adjustments in compulsory 


would have resulted from negotiations 


To this administratio1 
of the publi 
the rain of 


experience in the 
utility statutes must be added 
that the 


blows courts have 


Labor Dis 
Proceedings 


*Vance Julian Mediation of 
putes in Missouri Public Utilities 
of Second Annual Meeting, Industrial Relations 
Research Association (New York, 1949), pp 
255-261; Jack W Stieber, Ten Years of the 
Minnesota Labor Relations Act (Minneapolis, In 
dustrial Relations Center, University of Minne 
sota, 1949) 

’Frank C 
National Emergency 
Disputes and National Policy 
per, 1955), p. 132 


the 
Emergency 


York, Har 


Pierson An Evaluation of 
Provisions,’’ 
(New 
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them. In 1948, tor example, 
Michigan held that 
unconstitutional on the grounds 
duties upon 


wered upor 
the Supreme Court oft 
state’s law 
that it conferred administrative 
circuit 


a judicial officer by designating a 


judge as chairman of an arbitration board 
Chis, the 
mixing olf separated powers 


1951 


court ru 


More 


decision 


tional 
important, however, is _ the 
the United 
Wisconsin casé¢ 
Cor 


States Supreme Cour 

Here Court ruled th: 

Labor Manage 
empted 

pertied 

public ut 
Hen 


igress, In passing 
| 

ment Relations Act, 

f regulation 


including 


industries, 


that 


Wisconsit 
ght 
alrea y occupied by 


Within recent mont 


finding commission 


the Michigan 


1 


ducting hearings in a labo 


mediation 


ing the 
Althoug 


in intrastate operation, it vided 


Grand Rapids City Coacl 


transit compan was 
Service 


loyvees rT several nrms in interstate 


Hence, following the Wisconsit 
he court | I hat the Michigat 


commerce 


decision, t 
law sought unconstitutionally to regulate in 


a field pre-empt d by Cong 


Che impact of these cases upo 


lation is somewhat uncertain becau 


variation between the statutes 


committee, for example, came to 


application 
New 


revised her 


concerning the 


clusion 
ision to the Jersey 


Wisconsin dec 

ia has completely 
emption doctrine 
Missouri has 


opinion that his 


statute to meet the pre 
Che Attorney 
advisory 


General of 
issued an state’s 


yet it appears t 
Florida 


State s statute 


law is unconstitutional, 


lave been invoked anyway Phe 
Supreme Court | held that 
unconstitutional, but the legislature has 


refused to repeal it While | 


1954 recommended amendment ot 


resident Eisen 


hower in 
laft-Hartley te permit state regulation o 
public utility strikes, and several bills have 
introduced, Congress has treated the 


been 
proposal with indifference 

decisions seem 
effects The 
reluctant to 


As a practical matter, the 
had two significant 
make officials 


to have 


hirst is to State 


Workers v. Gadola, 
Mich. 332, 34 


” Local 170, Transport 
15 LABOR CASES { 64,725, 322 
N. W. (2d) 71 (1948) 

' Amalgamated Association of Street Railway 
Employees v. WERB, 19 LABOR CASES { 66,193, 
340 U. S. 383 (1951) 
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ene 


public 
natural 
public is 
ealth 


e wilful 


and 


sucl services 


f persons 1S a 
‘ 


which cannot be endured.” 


the del te judgment 


body, 


one 


gister a dissent 


letermine vhether 


t damaging 


stoppage an 
and safety of the community, 


necessary to define 


emer! ncy 
healt! it 1S 
the term It seems to 
criteria mu be satished 


an actual rather 


hat three 
the strike 


a potential effect Chis would exclude, 


€ xample, a 


must have 


threatened strike or a rela 


Grand Rapids City Coach Lines v. Howlett, 
29 LABOR CASES { 69,661, 137 F. Supp. 667 (DC 
Mich 1955) 

The legal 
Governor's Committee 
1, at pp. 43-51 

‘ Texas Laws 1947, Ch. 84 


summarized in 
cited at footnote 


problems are 
report 





tively brief strike that does not deplete the 


stockpile of needed goods. Second, the 
stoppage must impose hardship rather than 
inconvenience. The curtailment of 
means of transportation or 
when alternatives are available can hardly 
be considered hardship. Finally, the im 
pact must be community-wide. \ 
strike in a suburb, for example, could 
an emergency for the 
Obviously, the application of these 


one 


communication 


bus 
not 
be regarded as 
tropolis. 


me 


criteria to a particular stoppage is a matter 
of judgment rather than 
measurement. 


one otf precise 


The studies of experience under the pub- 
lic utility statutes leave no doubt that they 
have been invoked in many cases in which 
standards of not 
The views of 


these were 
met. for 
New Jersey have already been cited. Ap 
parently there have been no utility strikes in 
Massachusetts that disrupted public 
health and safety before or 
passage of the Slichter Law in 1947. It 
is possible, however, that some Democrats 
may regard the Boston police strike of 1919 
as a national emergency since it was instru 
mental in elevating Calvin Coolidge to the 


emergency 
the Cole committee 


have 


either since 


presidency. 

Although we not know as 
would like the impact of 
strikes, there are good and sufficient reasons 
for that their effects 
exaggerated. They include at 
following: 


much as 


do 


we about utility 
been 


the 


have 
least 


believing 


The first is the already mentioned stock 
piling effect. This, of course, is crucial in 
a national industry like coal. It 
limited the 
covered the utility laws, 
water and food. 


also ap 


on a scale in industries 


by 


pears 
particularly 


substitution 
Our 


Second is the possibility of 
in the service market 
economy exhibit contradictory 
tendencies with respect to competition, that 
is, diminishing competition within industries 


product or 
appears to 


and growing competition between industries 
The latter is of particular 
the utilities. Private 
tuted for public transportation; 
phone, the telegraph and the are 
interchangeable; both hydroelectricity and 
steam (drawn from gas) provide 
light and power; heat is derived from coal, 


importance in 
may be substi 
the tele 
mails 


cars 


coal or 


oil and gas. 


A third factor is the substitutability of 


overhead for direct labor, and it is my 


% California Department of Industrial Rela- 
tions, Union Labor in California—1955 (San 
Francisco, 1956), pp. 64-65 
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ratio of the 
the utilities 
which 
line order to 
legion It is 
this in the 


the 
high in 


impression that 
relatively 


former 1s 
Examples 
strikes in have 


ot recent Supervisors 


assumed jobs in maintain 


certainly possible 
light 


telephone 


service aré 
to do 
heat, gas, 
industries 


electric and pe 
and tele graph 


This consideration would be of 


wer, 


water, 


organized 
the 
In a separate union 


signihcance it 
the 
rated workers or 


less supervisors 


either in same union as hourly 
w hose 


contract expired on the same date 
A fourth 


ments 
potential 


that utility 


more 


Manage 


the 


factor 1s 
aware ot 


their in 


and unions are 
Impact ot 
than are the rest of 
accordingly Two of the 
the Amalgamated Street Railway En 
and the International Brotherhood of 
trical Workers, have adopted the 
not striking without first offering voluntary 
arbitration Utility 
without 


stoppages in 


dustries us and behave 


leading unions, 
ployee S 


Elec 


policy of 


managements to my 
knowledge have 


to maintain 


exception 


service regardless ¢ 


stances 


\ final ¢ 


dominant 


onsideration is that the pre 
bargaining structure 
utilities firm—tends t 
the work 
California, for example, agreements in thes« 
different months 


collective 


in the single mini 


mize impact of stoppages In 


industries expire in many 


over the year 
For 
there 
the 
hardship 
community 


these reasons, therefore, | think 
are very few utility strikes that satisfy 
effect, 


inconvenience, 


criteria Of emergency actual 


than and 
wide effect I can, 
strike that would 


a stoppage in the flow 


rather 
nowever, 
meet 


tT Jac k 


imagine a easily 


these tests 
Daniels bourbon to some newspaper editor 
about to compose an editorial on 


milk. 


as he was 


the evil effects of drinking 


dwell 


like to 


learned 


In conclusion, I should 
briefly is to be 
this experiment in the 
public utility labor disputes 
it is this: The public’s best protection is 
free and responsible 
with state intervention limited to mediation, 
within mediation voluntary 
arbitration. This 
thought 


upon what from 


state regulation of 


Simply stated 


collective bargaining 


and I include 


fact-finding and voluntary 


is, doubtless, the least original 


that has been expressed at this conference 
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should like to point out, however, 


an old worn dime will buy as many cz 


bars as a new shiny dime—one 
forth a 


conduct of media 


| should like to put 
suggestions regarding the 
tion in utility disputes 


Che first involves an aspect of that much 


abused subject of preventive mediation 


Obviously, responsibility on the part 


management and union negotiators is 


the utmost these cases It 
that the 


involv- 


importance in 
example, 

strike—that 
Pittsburgh after 
laid primarily to mexperi 
Hence, 


my impression, for 
ost disastrous utility 
ing the power company in 
the wat can be 
ence and irresponsibility mediators 


have the obligation to cultivate responsi 
bility, particularly among the inexperienced 


Might not holding 


intormal 


there be some value in 
jointly o1 sep 
and its 
dates in 
hypo 
this means botl 
throug! 
they 


meetings either 


arately with a utility management 


union between contract expiration 


order to explore the impact of a 


thetical stoppage By 
sides would be stimulated to think 
in advance such questions as how 
would adjust to a 
could run before 


public health 


how long one 


effect upo! 


strike and 
having a severe 


and safety This would en 


couple of 


a realistic appraisal 


ould and could 


courage them to make 


in thei 


not be 


own minds of what ¢ 


gotten away wit! 


Che second is to suggest a more imagina 
employment of the 


virtue of th 


tive mediatory 


1 governor By 


he elected official performs a multi 


functions while the mediator 


public 
forms only one, the mayor or the gov 
exert parties 
to the 
office 


Obviously, 


ernor can pressures upon the 
Further, the 
titillate the 


suggestion 


not available mediator 


prestige of the may 


parties’ vanity this 


with danger and could easily 


Chere 


dispute t 


is traught 


be abused may, however, be an 


occasional very great public 


importance in which the carefully timed 


ntervention of the mayor or the governor 
would prove decisive 

Finally, the mediation must 
principal burden of protecting 


Since utilities 


agencies 
shoulder the 
the public in utility disputes 
are primarily local 
I suspect that 
than the 
main load I 


rather than national 


industries, state mediation 


agencies rather federal service 


must carry the wish you well 


in this earnest and important endeavor 


[The End] 





Final Report 


on a Research Project in Mediation 


By HENRY A. LANDSBERGER 


READ the interim re 
last year at 
Il ended it, like 
before 
reaching the This 
year’s installment—the final one except for 
contain the end of the 
most of the 


| F YOU HAVE 
port which I presented 
Cornell, you will recall that 
serials on Friday, 


climax of the 


all good just 


story. 
a postlude does 
story: It will include events 
surrounding the attempted marriage of the 
test with the ratings. But like all 
opera serials, the first portion 
installment will be devoted to 
dictated not only by 


such as the 


results 
vor rd 


of this 


soap 
final 
a “recap.” This is 
literary 
heighten 


ASMA Proceedings 


desire to 
your 


reasons, 


suspense while refreshing 


minds as to what we doing, but also 
by the fact that 


were covered only sketchily in the previous 


were 


some of the data which 


report have since been refined and sup 


plemented. 

The aim of the 
whether psychological 
traits 


project was to discover 


tests were capable 


which it was de 
The project 
psychological 


of measuring the 
sirable for mediators to have 
intended as a test of 
If the test results of persons who had 
extent (that is, 
look different 


those 


was 
tests 
greater 
fact 
results of 


traits to a 
mediators) did in 


these 
good 
from the 
traits to lesser extent, then by giving 


501 


test who had 


these 








Dr. Landsberger is with the Institute 
of Statistics, Oxford University. This 
study was a cooperative enterprise 
between the New York State School 
of Industrial and Labor Relations and 
the New York State Board of 
Mediation. 





these psychological tests to people before 
they became mediators, one would be able 
to tell who had a greater chance of doing 
well in the job and who seemed to be less 
likely to do well. Together with the usual 
methods of selection—interviews, recom 
mendations, etc.—tests might then be used 
to help with the vexing problem of choos 
ing new mediators, provided, of course, that 
they were in fact capable of measuring the 
relevant traits. 

remember, the 
One part 


Therefore, as will 
project had two separate parts 
involved the administration of a battery of 
psychological tests to a group of mediators 
who kindly consented to cooperate with us. 
The other part involved the 
of rating scales similar to, but very much 
more thoroughly investigated than, the effi- 
ciency reports commonly used in civil 
services in order to get ratings on the 
mediators who had taken the rhe 
whole study was financed by the New York 
State School of Industrial and Labor Re- 
lations; the agency which participated chiefly, 
and to whom most thanks are due, was the 
New York State Board of Mediation, its 
then chairman, Merlyn S. Pitzele, and its 
executive director, Arthur Stark, its board 


you 


construction 


tests 


members and its entire staff. 

had to take u 

which we 
find out 

were 


which we 
the question 


The first step 
order to answer 
proposed to investigate 
what in fact 
desirable in a mediator: not who had them 
and who did not, but simply what they 
were. This was done by talking to mediators, 
officials of mediation agencies and to a few 
union officials and lawyers from both sides, 
all of whom had had long experience in 
mediation. These persons were simply asked 
to describe the behavior of 
persons whom they 
mediators. From these 
peared that some ten qualities were looked 
for. These were: originality of 
sense of appropriate humor; the ability to 
act unobstrusively; the capacity to be “one 


was to 


were the traits which 


professional 
regarded as good 


interviews it ap 


ideas; a 


of us” in the sense of being informal (not 


in the sense of being partisan); the ability 
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will 


salesman when 


to inspire respect as an authority; the 


ingness to be a vigorous 


the situation requires it (that is, the willing 
parties); con 


towards 


pressure on the 


attitude 


ness to put 
trol over feelings; 
and persistent and patient effort invested in, 
the work of ability to undet 
stand quickly the complexities of a dispute 
relations 


a positive 
mediation; 


and accumulated knowledge of labor 


The next 
mediators participated ni 
risky venture could in fact be distinguished 
After all, to see whether an 
mediator 


step was to see whether the 


who this ri 


on these traits 
intelligence test can pick out the 
who is quicker than his colleagues 


complex issues,” you first 
to make that by 
you know that 


may recall, this involved going to 


“grasping 


sure some means or 


mediator 1s As 


some 50 


W ho 


lawyers and union officials, as well as to the 
participating mediators themselves and theit 
and presenting them with the 

18 participating mediators on 
traits 


supervisors, 
names of the 
the one hand, and the above 
other Each of the 
separate a brief description of wha 
we meant by it given on that 
The were then asked to rank-ordet 
the mediators they knew for 
Chat 1S, they 


on the 


traits was printed on 
page; t 


Was page 


raters 
eacl trait 


separately were asked, for 
each trait, to put a “1 
the mediator whom they 
on that trait; a “2” 
and so on for as 


raters were 


” against the name ol 
thought to excel 
second best, 


they 


against the 
many mediators as 
(Our so chosen that none 


knew 


knew 
of them 
participating mediators.) 


The first 
(and here I am retracing last 


fewer than eight of the 


step in analyzing these ratings 
year’s ground) 
subgroup 


then 


whether each of the 
of raters taken separately 
selves agreed, among themselves, on whon 
ranked high and whom they ranked low 
trait. By subgroup I mean 


was to see 
and by 


they 
on a certain 
employers’ attorneys, union attorneys, 
supervisors, eacl 


union 


colleagues and 
The 


a certain 


officials, 


taken separately. average rank give 
to each mediator on scale by all 


the individuals in any one subgroup was 
then and the stability of that 
average Was the average 
made up of widely divergent ratings, or did 
Mediator A as 


certain 


calculated, 
was investigated 
every rater rate more 
less, let us 
If they did, an average ranking of “2” 
This “stability” 


ratings” 


say, third on a trait 


would 
be a really meaningful one 


“the reliability of among 


is called 


psychologists. It is of as much interest to 
the “pure” 


For no more 


ssychologist as to yourselves 
ps} 


than you yourselves, would 
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been able to use ratings which were 
than random 


reliabilities presented below 
) 


I have 
nothing more 
prejudice rhe 
correspond to those presented in Table 
year... For will not go into 
these previous reliabilities 
calculated by a rather different method, and 
the Table 1 
his table should be read just as was Table 
2 in the he 


headed “3” “Originality of 


expressions ol! 


last reasons | 


were re 
obtained 


results shown in 


previous article column 
stands for 
and subsequent columns stand for the other 
which I in briefly 
Column 13 was. the 


of the 


ideas,” 


scales ave described above 


over all assessment 
relative standing of each mediator 
they knew, which asked 


Scale 1 was a rating not for 


whom we each 
to make 
trait, but simply 
quaintance with 
Pel! ale 7d vered 


person.” 


rater 
the degree of ac 
mediator, and 
the 

constructed 


the 


1or 
any one 
“Liking 
Chis 
in a rather different 
others, and was not suitable for the type of 


Hence 


any 
for mediato1 


as a scale was 


manner from 
reliability treatment described here 


it is omitted from the table 


Scale 1, reliability simply 
means the agreement on the extent to which 
rater all knew Meditator A better than 
Mediator B, et« 

I he 


meaning as 


case o! 


size of the figures also has the same 
Table 2 
to 1 (for 


( losel 


those in last yeal 


the 


85) 


hgures ex 


the 


are 
better 


ne closer 


ample, .92, the more 


each rater agreed with every other rate 


mediators 


22), the 


in his relative ranking of the 
The closer to .00 (for example, 30, 
there 


you 


In 
that each 


very closely 


more disagreement was fact, if 


you look at Table 1, 


subgroup of 


will see 
raters agreed 
Our rather 
the 


produced 


amongst itself in its ratings 
different 


bility of 


relia 

the 
previous method used 
still 
among themselves 
as did the 


method of calculating 
therefore 
the 


ar: Colleagues 


ratings 


same results as 


last ye showed as high 


when 


assess 


agreement 


ing each other parties when as 


them; and Scales 


sessing 
still among the weaker ones 

The next step 
whether the different groupings of 
j h other 
mediators Thus, union 


look on Mediator 


informal and ap 


was, of co 
raters 
agreed as between eat in thei 


18 


assess 
ment of thess« 
attorneys might unanimously 
\ as being rel 
achable (high on Scale 6), but « mploye rs’ 


attorneys might, token, 
quite 


tively 
pro 
and 


by the same 


equal unanimity, find him un 


appros hable 

lo see whether is , 
did two things First, we simply pooled 
the 


obtained 


ratings and recalculated the averages 
reliability: first for 
| 


(excluding the colle 


and their 
party ratings agues’ 


and the supervisors’ ratings and 
m) lhe 


ratings al given in 


reliabilities ot 
Table 2, 
those 


each mediator’s 


including the 


these pooled 


and they have the 
in Table 1. If the “pool” of 
had consisted of 
then this 
the 


Same meaning as 


groups OF very 


reliability 


ratings 
different ratings, 
would be low If 

Same, and the pm ol therefore 
then will be 


from Ta 


index 
all the 
“homogeneous,” 


ratuigs are 


the index close to 1 


ble on 


As 


504, the reliabilities remained enc 


you Cal sec page 
uragingly 
higl 

Che S¢ cond 
to extent to 
group of another 
which was employed last year. At 
could give you a sample, 
last vear’s Table 7. which re 


ich the 


meth« which we used in 


order measure the which one 


raters agreed witl group 
is that 
that 
as shown in 
the 
agreed in the rating of 
7 only Chis vear’s Table 3, 


. a 
Tor all 


time | only 


wl parties 


Scale 


ferred to extent to 
mediators on 
504, con 


althoug! 


on page 
not 
every other 
important 
which the 


scales, 


con pared 


tains mtformation 


every group was with 


It seemed to us to be most 
(1) the 
party 1 


attorneys 


group 
to measure 
of 
union 


extent to three 


groups aters (employers, attor 


nevs, union officials) 


2) 


and 


with each other, and ( the extent 


the 


agres d 


to which colleagues and supervisors 





TABLE 1 


Split-Half Reliability Coefficients * (Rho’s) of Scales, for Different 
Subgroups of Raters (N=18 or 17 Mediators) 


Rater Subgroup 3 | 
74 
82 
SO 
93 .75 


Employers’ Attorneys 85 
Union Attorneys 
Union Officials 
Colleagues 71 


Q? 


90 


* Correlations were corrected by the Spearman-Brown Prophecy 
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Scales 
Q 
R& 89 


89 90 


yf /6 


Q? Q7 


formula 








TABLE 2 


Split-Half Reliability Coefficients * (Rho’s) of Scales, for All Parties Combined, 
and for All Raters Combined (N=18 or 17 Mediators) 


3 4 
93 


93 


Raters 
All 
All 


80 
78 


Parties 
Raters 


Correlations were corrected by the Spearman-Brown Prophecy 


Scales 
5 6 7 8 9 10 
96 94 
94 93 


95 79 


70 


OS 
91 


80 
68 


&3 


formula 





TABLE 3 


Correlations * (Rho’s) of Average Ratings Given to Mediators by Different Subgroups 
(N=18 Mediators) 


Union 
Officials 


Union 
Officials 
y 


Employers’ 
Attorneys 
14 
.28 


Union 

Scale Attorneys 

3 68 
4 23 
5 18 .20 
6 56 73 
7 BY 34 
8 .67 30 
9 01 07 
10 34 14 
1] 40 30 
12 66 44 
13 65 71 
Average Rho 41 ae 


* Correlations have not been corrected 


i:mployers’ \ 
Attorneys 


for attenuation 


Union 
Attorneys 


Supervisor 
Colleagues No.1 
' \ 
All Parties All Parties 
‘ 54 


3S 
48 
600 
74 $5 
67 58 
60 50 


and are therefore conservative estimates 





agreed with all the parties taken as a whole 
As I explained last year, such agreement 
may be measured by a rank correlation co- 
efficient computed, roughly, in the follow- 
ing manner. For each scale, and for each 
group, we look at the average rating given 
to a mediator. Let us take Scale 7, and 
let us®assume that we have found that 
Mediator X obtained the highest average, 
Mediator L obtained the 
average and Mediator R obtained the third 
highest average on that scale for that par- 
ticular subgroup. In that case, we shall 
assign the number “1” to Mediator X, “2” 
to Mediator L and “3” to Mediator R and 
so on down the line until the number “18” 
is assigned to the who, of the 
group of 18 who altogether, 
received the lowest average rating on the 
scale. We then did the 
the other groups on that 
observed whether the mediator 
given the first rank by one group on a 
certain scale was also given the top rank 


504 


second highest 


mediator 
were rated 
for each of 
then 


Was 


same 
scale, and 
who 


by another group on the same scale and, if 


not, how large the difference was. 


A rank correlation 
a formula by means of which these 


is simply 
differ 


coethcient 


ences between the average ratings assigned 
of mediators by the 
Ideally the coefficient should be 
the 


to a group raters 1s 
measured 
1, denoting perfect agreement between 
groups of raters. At the worst the « 
cient may be minus 1. That is 
when the mediator who is rated highest on 
the rated lowest by 
another group on the same scale. A coeffi 
obtained when there is 
either 
ratings assigned by 
the 


oeth 


the cCas¢ 
scale 


by one group 1s 


zero 18 
no 


cient of 


absolutely relation, positive o1 
the 


one group and the ratings assigned to 


negative, between 
mediators by the other group 
lable 2; 


certainly 


Table 3 confirms the results of 
the correlations are fairly high, 
not in the You 


the implication of this agreement not only 


region of zero will note 


for this study, but for mediation in general 


The mediator highly regarded by one side 
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is not thereby incurring disfavor from the This was the problem of whether our sepa 


other. In fact, there might be a slight ate scales really measured separate abili 


tendency for union lawyers to be in closet ties. The question was this: If a mediator 


agreement in their assessment of mediators was ranked high on one 
with the lawyers on the other side than ranked high on any other 
with union officials. Note, too, that the col low, then low on another s¢ 
problem was partially dealt 


leagues, who supposedly have no way of with 

knowing each other at work in cases, know nder the heading “Relationship Between 
very well how the members of their group Different Aspects of Mediator Behavior 
are rated by the parties. Their combined echnically—from the 
knowledge may even slightly surpass in Statistical treatment—the problem is again 
as lable 3 


point of view 


accuracy that of individual supervisors, a me for correlations, just 
result which is quite frequent in studies of here, the hierarchies produced by two 
this type, because a group judgment always different subgroups on any one scale 
tends to cancel out the errors made by any imd1 compared with each other (correlated) t 
vidual, whether that ndividual is in the I lifference between the 
group itself or outside of it. In any case, was. Here we compare the 
the agreement which we found to exist not archy (produced by all groups com 
only within groups of raters but between, bined) on one scale, with that on another, 
or across the groups, enabled us to use all and see how large the difference is Chis 


the ratings obtained for any mediator: year’s Table 4 
Scale 4 (Sense of appropriate humor) cor 


it as the best possible measure of where he related Scale 9 (Control of feel 


stood relative to other mediators on each ings), but on 40 with Scale 8 (Ability to 
" 


‘ put pressure on the parties) 


should be read as follows 


pool them; obtain their average; and regard 
79 witl 


one of the 13 scales For each one of t 


scales, therefore, we had a final hierarchy You will note that, on the whole, 

of our 18 mediators, and we knew that rated as high on one scale did tend 
these hierarchies were meaningful ones rated high on all others also. This 
that most of those who knew Mediator X conclude from the fact that mo 
had placed him high on a certain scale correlations are positive and are 
relative to his colleagues, and that our plac zero. There may be various 

ing him there as a result of an average this. One of them is that one of 
rating was not due to taking a meaningless may be the key to whether a mediator 
highly regarded, and once he is higt ly re 
garded, in that area of behavior, the judg 
' : ment of all other aspects ol his behavior 
Only one problem remained before we 3 affected. This ic what is known as 2 


were ready to see how far and how well “halo” effect. On the other hand, this 


average around which there was much 


variation 


the hierarchy of mediators, according to relative interrelationship of all rankings 
our ratings, corresponded with the hierarchy (hierarchies) may indicate a real relation 
of mediators as produced by the fests ship between the qualities supposedly meas 





TABLE 4 
Intercorrelations Between Scales * 


Scales 


1] 


12 


* These correlations have not been corrected for attenuation and are therefore conservative 
estimates. 
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If a mediator is regarded 
can let 


ured by the scales 


as a person with whom you down 


your hair (high on Scale 6), then he will be 


able to produce good ideas because he has 
the information in 
high on Scale 3), and he 
to put pressure on the parties because they 
and 
that 


order to do sO (he is 


will also feel free 


obviously trust him (high on Scale 8), 
be good humored in both 
phrase (Scales 9 and 4). 


senses of 


The second aspect of interest—although 
one must be very tentative about this 
that the scales concerning the intellectual ; 
pects of a mediator’s behavior, as well 
those dealing with hard work and a certain 
amount of “aggressiveness” (Scale 8, 
ing to put pressure on the parties), seemed 


will 


to be more closely related to the mediator’s 
over-all standing (Scale 13) than the 
more gentle aspects of the mediator’s be 
havior (humor, ability to be unobtrusive, 
control of feelings). 


were 


This is shown by the 
fact that their correlations with Scale 13 
were on the whole higher. In fact, a rather 
complicated statistical analysis * of Table 4 
that while all aspects of behavior 
seemed to be related to all other 
over and above that there seemed to be a 


tendency for a mediator who is high on the 


showed 


aspects, 


one group of scales to be low on the other 
account has been taken of the 
the whole all abilities are 


group, once 
fact that on 
interrelated. 

The fact seemed to be 
assessed on the 
way as on any other disappointed us from 
meant that we could 


mediators 
much 


that 
one scale in same 
one point of view. It 
not verify the claim of any psychological 
test that it measured a specific quality, for 
we clearly did not really good 
measure for specific qualities from our rat 
ings. Thus, for example, the claim of a 
certain test that it measured humor could 
not be verified, because we did not 
whether our rating of (with 
the test would have to be compared) was 


have a 


know 
humor which 


not in fact influenced by something else 


altogether. 
centrate our 
question: To what extent can these 


con 


this 


Therefore, we decided to 


final effort on answering 
tests 
predict a mediator’s over-all standing (his 
standing on Scale 13)? Phat, all, 
is the chief point of practical importance. If 


after 


the mediator who is most highly regarded 
by the parties can be picked out by a test, 
it does not really matter so much whether 
we also pick out a mediator who is regarded 





* At this point particularly, and for the entire 
paper and the work connected with the project, 
I would like to acknowledge the indispensable 
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high on qualities such as 
“Ability to be 
S chiefly 


researcher, mter 


as specifically 


“Sense of humor,” o1 unob 


trusive The disappointment is out 


in our capacity as “pure” 


ested per se in whether specific hu 


seeing 
man qualities can be measured and predicted 
tests 


form by which are in 


them 


in their pure 


tended to predict and nothing else 


The final stage of the project was that 


extent mediators, as art 
highest to 


rating 


seeing to what 
ranged from 
to the 
Scale 13, 
mediators on cach of the 
them Vhe 
archy produced by a test corresponded to 


lowest according 


average they received 
matched the arrangements 

I psych logi 
more the hie 


tests given to 


the hierarchy m Scale 13 as produced by 


our raters, the better the test was for our 

purpose 
Table 5 

between various 

will note that I have 

in not disclosing precise details of the 

If, after a repetition of this 


make once 


list of correlations 
Scale 13 You 
a little secretive 
tests 


contains a 
tests and 


been 


(neces 


that our 


study 


Sary to sure again 


results are not an accident), these tests 


were to be used as an aid in selecting future 
mediators, knowledge of what the tests are 


be answered should not 


and how they can 
become too widespread for obvious reasons 

The tests in Area I are 
intelligence One of 
test, in which general knowledge also plays 
a considerable part; the other 
nothing to do with words but involves the 
relationship between geometrical figures. lf 
both involved 
oth tests bore a positive relationship to 
Scale 13 but, as 
ship is not excitingly 


two conventional 


tests. them is a verbal 


test has 


cases reasoning abilities are 


you can see, the relation 
high 


correlations 


(Once again 


we are looking for between 
rankings, 
we would 
from 


and the 


and a figure close to 1 is what 
like to see, although we know 
that results in the .30’s 


about as good as we can 


past studies 
40’s are 
These 


respond with common sense 


lower correlations also cor 
After all, no 


alone, or its 


expect. 


single psychological quality 
test equivalent, determines one’s success in 


You should there 


judgment 


a job such as mediation. 


fore lower your standards of 


when looking at these correlations, as com 


pared: with the correlations of the previous 


tables.) 


Area II tests are interesting because they 


purport to measure a mixture Of pure rea 


soning intelligence and personality traits, 


help and advice of Professors I. Blumen, Pa- 


Edwin Harris and Garnett 


Richard Lesser 


Smith 
and Dr 


tricia C 
McCreary 
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TABLE 5 


Correlations * Between Mediators’ Scores on Scale 13 (Over-all Ability as Mediator) 
and Their Scores on Various Psychological Tests (N=18 Mediators) 


Areal Reasoning 


Intelligence 
est 1 


Test 2 


lrea I! : Intelligence 
Fluency 
Test 1 

Test 2 


Test 


subscale 0 


lest : 14 
. 1) 


00 
11 
16 


* Correlations have not been corrected for attenuation and are therefore conservative estimates 





least flexibility in 


tests in 


such as flexibility—at 
thinking. Two of the 
were as good as useless, but several aspects 


this group 
of the third (in particular 3a) seemed very 
promising indeed 


Area 


in spt rts, 


Il! I—measures of a person’s tastes 
music, reading, hobbies and other 
consisted of one test only, with 
Some of 


activities 


various subtests these subtests 
were again promising, and one of them cor 


better Scale 13 than did any 


other test. 


related with 


Area IV cov- 


emotional 


The test which we used in 
personality traits of the 
attempts to measure the manner 
individual behaves in his re 
others: whether he feels 
whether he is perceptive ot 
of others; whether he ex- 
controlled, 


ered 
type It 
in which the 
lationship to 
secure or not; 
the feelings 

feelings in a 
controlled, or overly 
manner, etc. The test really consists of two 
groups of subtests, and you can see from 
Table 5 that the which mediators 


presses his own 


insufficiently controlled 


way In 
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rated on one group of tests corre 


sponded at least to some extent to the 
in which they were Scale 13 


On the other group of owever, 


wert 
Way 
rated on 
subtests, | 
rela 


the mediators’ bore no 


tionship at all to their rated ability 


Area \ 


bore no relation to the 


pertormance¢ 


which also 


Chey are 


contains two tests 


ratings 
honesty s sake, rather 


included here 1oT 


than to persuade you! 


Che very last analysis which 


we undertook was to se¢ 
tests in such a manner as to 


piece ol 


whether we could 


combine the 
add to their power to predict, one test sup 
plementing the other This is roughly 
examination 


concerned 


that the 


whose com 


equivalent to saying, after an 


were ex 
best 


in which the 


persons 
amined in several subjects, 
them will be the one 
highest Che 


testS was to 


one ot 
bined 
our combination of 
to predict a mediator’s standing on Scale 


score is the result of 


€ nable us 


Chis is indeed 
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13 with a correlation of .63 





quite respectable, and marks the climax, 
and the end of the story so far. 

What are the implications of all this for 
mediation? It is certain that as a result 
of this study alone no action in the direc- 
tion of modifying selection procedures for 
mediators should be taken. The one action 
that should be taken is to 
ground for a repetition of this study in the 
one or two areas of the United States 
where there is a sufficient number of media- 
raters to enable the study to 
I hope at some time to see 


prepare the 


tors and 
be repeated. 
such a repetition through, if no one else 
turns up to do the job. If in a repetition 
the results are as good, or almost as good, 
as the ones obtained here, then there would 
be a case for offering this set of tests as an 
Tests never in 


aid to mediator selection. 


practice enable selection to be perfect. All 


they do is increase—as compared with ran- 
likelthood of selecting 
Whether the 


while de 


dom selection—the 
the right person or persons 
increase in certainty is worth 
pends on how satisfied the employing agen 
cies are with their present selection methods 
methods are, after all, not random, 
have to improve with any 
ilready existing 


These 
so that we 
method of 
method which 
factory. If the agencies feel that they are 
getting the .right personnel in any 
then there is no reason to use tests 
would also be true if there are in any 
few applicants from which to choose. But 
time in 


new 
selection on an 
may be more or less satis 
Case, 
This 


case 


study, at some 


a repetition of the 
would probably 
' 


the not too distant 
be well worth while—just in cas«¢ 


[The End] 


future, 





T. H. CUTLER Discusses Dr. Landsberger's Paper 


Research Report on the Selection of Mediators 


5 IS an unusual situation to be expected 
to comment before an audience on the 
colleague you have 


research paper of a 
more unusual for 


never met. It is even 
that colleague to provide you with several 
manuscripts of related articles so that you 
may have some insight of his thinking. Such 
has been my privilege, and my principal 
regret is that I do not have the oppor- 
tunity to meet personally and congratulate 
Dr. Landsberger on his efforts and his ex- 
cellent reporting. The thoroughness of his 
description causes one to wish that many 
American researchers could study his ex- 
ample. A research study that evidences 
careful planning, statistical evaluation and 
refinements, with clear but concise report- 
ing is, unfortunately, the exception rather 
than the rule. Dr. Landsberger’s research 
study is the exceptional study. 

He has stated that the aim of his project 
is “to discover whether psychological tests 
were capable of measuring the traits which 
it was desirable for mediators to have.’ 
Such an objective is frequently referred to 


‘Employee Relations Department, Standard 
Oil Company (New Jersey), Made to Measure 
(New York, Standard Oil Company, 1951). 
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any tests 


“May I 


as “testing the tests.” It involves first the es 
tablishment of what is known as a 
which is a yardstick of 
against which to evaluate the usefulness of 
To the uninitiated this appears to 
be easy but actually it is extremely difficult 
experience of Standard 
Oil Company of New Jersey? In a book 
of limited distribution entitled Made to 
Measure’ is the report of three years of 
research for personnel management. A few 


“criterion,” 


success on the job 


share the 


paragraphs follow: 


“.. we asked, ‘How will we know what 
tests to The 


supplied by professionals who 


use?’ answer was a logical 
one, were 
going to direct the research—‘Those tests 


significant differences be 
think are 
nearly as 


which will show 


tween the people you tops and 


those feel are not good.’ 
‘Now’, said the psychologists, ‘we'll ask you 


your 


you 


who are 
bottom 
people ?’ Witl 


that as the starting point, we went to work 


a question. Can you tell us 
top people 


Management 


and who are your 


said it could. 
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Mr. Cutler is dean of the College 
of Business Administration at the 
University of Denver. 





resolved around 


| he 


one word- 


“When 


who 


crux of the research 
criterion 


select the 


tried to 
were to be designated in the 
ran into trouble. Mem 
bers of management had different opinions 
about individuals they they knew 
Ultimately, the researchers helped to es 
tablish groups. ‘This done 
through the development of performance 
reports that could be and which 
showed a high degree of correlation with opin 


management 
people 
criterion groups, it 
said 


criterion was 


scored 


ions of the same people held by management.” 


Again in Standard Oil’s experience 


stated at that that estab- 
lishment of the criterion was probably 75% 
of the total work any test 
validation program later we 


would not be 


“It was time 
involved in 
Three years 


certainly inclined to reduce 


our estimate substantially.’ 


‘ 


these yardsticks of success—the 


capable of statement in 


You sec, 
criterion— 
quantitative terms since people are 
always suc 


must be 
not suc 
cessful or unsuccessful, but are 
degree. That is why Dr 
Landsberger that he had first “to 
find out what in fact were the traits which 


cessful to some 


writes 


who had 
what 


“to see 


were desirable in a mediator: not 
not, but simply 
step 


them and who did 
they were The 
whether the 18 
fact be distinguished on 
fortunately for Dr 
checks on the reliabilities of the ratings by 
shown in his first 
intercorrelations between 
lable 4 are poor tor test research 


se cond was 
could 
”" Un 


while his 


mediators 
these 
Landsberger, 


traits 


his groups tables are 


good, the scales 
shown in 
purposes. The problem here is whether the 
really measured separate 
abilities. As Dr. Landsberger admits, “You 
will that on the mediators 
rated as high on scale did tend to be 
rated high on all others also.” While 
stated that by rather complicated 
Statistical analysis there is a tendency “for 
a mediator high on the group 
of scales to be low on the other group” 

he has not provided us with such groups, 
and he concentrated his final efforts on ac 


separate scales 
note whole, 
one 
he has 
also 


who is one 


*H. C. Taylor and J. T. Russell, ‘‘The Rela- 
tionship of Validity Coefficients to the Practical 
Effectiveness of Tests in Selection: Tables and 
Discussion,’’ 23 Journal of Applied Psychology 
565-578 (1939). 
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cepting the “mediator’s over-all standing” 


as his criterion 
hoped that 
this 
hirst 


vardstick. It can only be 
investigation will make 
uld not be the 


future 
determination It we 
s( ale Ss 


time for a failure if the separate 


determined to have a relative in 
Our 


tend to 


are finally 


terrelationship recent findings in job 


evaluation would bear out 


frequently a single over-all rating is more 


meaningful than many separate judgments 


on believed separate entities 


comment t 


and was anticipated by 


His 


pertains 


My second m: 
tests 


ayo 
psychological 
Dr. Landsberger in his last paragraphs 
modesty he 4 eterence to a 
a combination ot tests 


mediator’s 


relation 
and the standing on 


Scale 13 is in wn words, “indeed quite 


marks the climax 


hoped that it 


respectable and 


Other researchers have vould 


be possible to deve lop combinations of 


that would 
of .40 to .50 


vield coeffici 

Here 

63 and I ‘vol only a 
One 


achieved a 


sing brief reference success 


asks 


pets 


therefore a blaring 


I trun respect 


and admiration for our or is in 


creased He immediately asks for a repeti 


tion of his study to 


make sure his findings 


are not an accident and then raises the 


issue I want to stress 


First, I 


sentences 


three of his last 
enable 


will quote 
never in 


ct. All 


‘ 
as compared with random selection 


“Tests practice 


selection to be perf they do is in 
crease- 
the likelihood of selecting the right person 


Whether the 


depends on 


in cer 
how 


with 


persons increase 


tainty is worth while 


satisfied the employing agencies are 
methods.” Here is 
revealed that he is 


held of 


their present sé lection 


where our author has 


not an enthusiastic beginner in the 


test research 


Che beginner’s way of presenting evidence 
validity of devices 


When 


device is 


concerning the selective 
is by means of the validity coefficient 
this then the 
said to be useful as a means for 
job, and 
said to be ineffectual. Taylor 
Brown and Ghiselli* have 
simple to 


coethcient is high, 
evaluating 
candidates for a when it is low 
the device is 
Russell * and 
that this 


describe adequately the situation, since gains 


and 


shown notion is too 


resulting from the use of a selective device 


also will be a function of the proportions of 
Brown and E. E. Ghiselli, ‘‘Per Cent 
Increase in Proficiency Resulting from Use of 
Selective Devices,'’ 37 Journal of Applied Psy- 
chology 341-344 (1953) 


‘Cc. W 





persons selected and rejected. As an ex 
ample, if 10 per cent of the employees are 
satisfactory when no tests are used, then 
a test which correlated .50 with the criterion 
of success would raise the proportion of 
satisfactory employees to 17 per cent (70 
per cent improvement), provided one out of 
every two applicants could be rejected. 
Hence the improvement to be gained by the 
use of tests is dependent upon the number 
of applicants available for selection, the 
method now used for selection and the 


and the success of 


percentage of hires 
present mediators. 
If there are so few applicants for the 
position of mediator that it is necessary to 
employ almost every applicant, tests are 
meaningless and an aggravation. If present 
selection methods are not “random” (de- 
fined as “the members of that population 


who apply for the job 1 


individuals are 


of individuals 
question and 
needed for the job in question 
been put to work without further regard for 
their qualifications before the testing pro 
‘) then test supplement 


who—when 
would have 


gram was initiated” 


ing may increase Success as a mediator 
Last, if the success of test-selected mediators 
than that of nontested 


wortl 


is not much greater 
mediators, then the tests will not be 
while even though they possess high validity 

All of this had been anticipated by D1 
Landsberger when he concluded, as I nov 
do, that “If the agencies feel that they are 
getting the right personnel, then there is no 
a repetition of 
not too dis 


reason to use tests.... But 
the study, at some time in the 
tant future, would probably be worth while 


—just in case!” [The End] 





Effect of Labor Organizations’ Mergers 
on the Work of Mediation Agencies 


By O. A. KNIGHT 


I‘ IS unquestionably true that the work 
of state and federal mediation agencies 
will change as a result of the many mergers 
of labor organizations which have taken 
place in recent months and which will take 
place during the next two or three years 
Yet I believe that the most conspicuous 
fact about this change is that it will occur 
slowly, so slowly perhaps as to be scarcely 
noticeable at a given time. This change 
will be part of the much broader 
which will come in the entire labor move- 


ment. 


change 


In analyzing the future of the work of 
mediation agencies, it would be wise to put 
more emphasis on many other of the broad 
aspects of labor relations developments than 
on these mergers as such. If I may digress 
for a moment, I believe that trends in labor- 
management relations in general, and in 
mediation work in particular, will be much 
more affected by the trends in the political 
climate, in legislation and in our economic 


conditions. 





4 See footnote 3. 
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I suggest that the effect of labor mergers 
on mediation work is still a quite speculative 
matter. Any change wrought by the mergers 
may be more than offset, or may be empha 

factors influencing labor 

There will be changes 
but these 
difficult 


sized, by other 
management relations 
of the 


will be 


mergers, it 1s true, 
and it is 


becaus« 
changes 
to project them in advance 

One 
that is 


gradual 


change seems almost certain and 
that there 
further stabilization of 
relations. The mergers 
this simply because they will in time reduce 
jurisdictional disputes. This factor presum 
ably will reduce the work load for mediation 
agencies. This prediction is axiomatic; how 
ever, even it should be taken with reserva 
tions, for jurisdictional disputes will never 


be completely eliminated and the reduction 


will be a trend toward 
labor-management 


will contribute t 


will be gradual 
prediction 
stability be 


axiomatic is my next 
Mergers will bring 


cause they will bring greater strength to 


Less 
greater 
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Mr. Knight is president of the Oil, 
Chemical and Atomic Workers Inter- 
national Union, AFL-CIO. 





organized labor Che merger of variou 
national 


these 


competing unions 
fields 

witl 
should 
equal balance 
there 


international or 
the resulting unions in 
] 


ne arly equal 


will give 


a more balance ot power! 
in stability 


1 
nearty 


An increasé 
this more 
With 


Situati 


management 
result from 


Or powel! greater strength, 
will be lewet 


desperation 


the 


ms in which the unions 
will be 


seek 


creating v: 


act from Chere lewel 


cases in which employers 


stroy unions, thereby 


bitter 


fields of dispute 


Experienced mediators know that simple 


dollars-and-cents disputes between labor and 
otten 
ice and seldom 
and desperate 


management require conc iliation serv 


bring the deep bitterness 
bot! 


damaging 


which 


and 


measures are 


and effect in 


When there 


of power 


caust long 


isa reasonable balance 
and 


enjoys 


strikes 


between employer union 


common sense on both sides col 


Both parties become 


Both 


intelligent in 


siderable growth 


somewhat more reasonable parties 


somewhat their 


the 


become more 


analysis of economic factors involved 


in any set of negotiations 


the 
responsibility on their 
that it is 
takes 


Greater strength on 
lead to 


Experience 


part of unions 


will greater 


part teaches us not 
the 


wild 


large and powerful union which 


action and sometimes 


to the 


and heedless 


moves contrary general welfare. Ex 
teaches us also that it is not against 


that 


perience 
the 
pl yyvers 


powerful 
take 
the 

usually is 


large and union em 


sometimes wild and heedless 
welfare 


taken by 
for its 


action regardless of general 
The 
the 
survival, or by 
that it 
the 


there 


extremist position 
struggling 
the 


destroy or 


small union very 


management which 


feels can “put in its 


place” small and struggling union 


large and much-publicized 
the 


but 


| rue, are 


disputes between strong unions and 


these dis 
bitter 


reac hed 


their employers, rarely do 


putes result in extremely long o1 


strikes and usually the settlements 
the 


public welfare is concerned 


The 
from irresponsibility; 

the 
the 


are within realm of reason insofar as 


large union has too much to lose 


the employer dealing 


with large union has too much respect 


for union to irresponsibly 
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strong act 


l abc T 


security ot 


hould 


labor 


mere Increas¢ 


the unions and 


contribute to greater responsibility. S« 


here are jurisdictional disputes and 
between 


field, each 


competition duplicating unions 


Same union teels co 


pressure t« ) tis securi 


existe i At a ert ol , this 


< 
1 
il other 


the 
employers 


to irresponsibility. On 


coin, Opportunistic 


the 


one unl r in 


ii 
1 
eT 


cing un 


more restraint 


destroved yvvers will sh 


empl 
more restraint and reason 


It has been my experience that simple 


mic issues rarely cause bitter disputes 
If the 


ment Ota 


only point of argument is a disagree 


few cents on wages, or a disagree 


ment as to the number of paid holidays to 


labor 
will reach an 
a strike o1 


is measurable 


be granted, and management almost 
either 


strike 


how 


inevitably agreement 


after a_ short 
and no matter 


be, both 


keep measuring 


their 


labor 
until 


opinions may 


and management will 
find a 


money 


' 
they meeting ground on matters of 


If a penny an hour is the sole issue 


in dispute, it is rare that a union will strike; 


conversely, it ! tl a company will 


take a every dispute 


reac is some point 


] 
measurable as 


rinciple, 


the union side, we otten convinced 


hat man seeking to destroy out 


agement 1s 


union This does not necessarily mean 


complete destruction; it means in most cz 


ases 


eflectiveness 


Sometimes we teel that 


emasculate the 


merely the destruction of the 
I man 
agement rying O untlol 
only 

feel 


the 


an effective force and leave of it 


ow organization. Sometimes we 


management is willing to leave 


in limited fields, but is trying 
field of collective bargaining 


Whatever the 


Struction we see or 


degree of de 
this 
the 


too sharply 


fancy that we see, 


is the thing we fight beyond what 


economic tactors justity 


that has a corol 


that 


I suppose management 
feelings | 
that 


into 


lary set of suppos¢ 
the 


what 


man 


agement often feels unions are 


trespassing too tar management 


so fondly calls “management prerogatives.” 


I suppose that in these circumstances, man 
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agement feels that it must fight beyond all 


economic 


This situation should be 
eventually, by labor 
the should 
and security for and thus bring a 
better of strength. \ more equal 
matching of strength should eliminate some 


reason. 

ameliorated, 
To repeat, 

greater strength 


mergers 
mergers mean 
unions 


balance 


of the above-mentioned underlying causes 
of strikes and disputes and leave the 
ments more normally 


issues. 


argu 
on simple economic 


If the foregoing predictions are accepted, 
experienced men in the field of mediation 
and conciliation should be better able than 
I to translate them into predictions of the 
effect on the work of mediation agencies 
Experienced mediators know what 
dispute gives the most work, what 
them the difficult work, 
sort gives them the least to do 


sort of 
sort 
gives and 
what 


most 


Venturing into a field in which my audi 
ence is more qualified to speak than I, | 
offer quite tentatively the following predic 
tions to the future of mediation work 


(1) There will be 
jurisdictional disputes 


as 


fewer calls involving 


(2) There may be an increase of calls for 
which the 
union, instigates 


conciliation assistance in em- 
ployer, rather than the 
the call. Stronger unions may cause greater 
employer reliance on mediation. This 
be particularly true in the case of smaller 
employers who may have 
justified, I think—about the vast power of 
the larger labor unions 


may 


some fears—un 
The large corpora 
tions with their specialized labor relations 
staffs probably will undergo little change in 
this respect. 


(3) There may be a decrease in disputes 
of a nature in which the true issues actually 
not appear on top of the 
table. I refer to the sort of dispute in which 
the parties are talking about contract items 
but in which the true is a battle for 
reduced or increased union strength or for 


increased 


do bargaining 


issue 


reduced or management 
would that this 
dispute is quite frustrating to the conciliator 


preroga 
tives. | presume sort of 
who is seeking to make peace but who can- 
find to 


his activities. 


not concrete issues on which base 
I suppose this sort of dispute, 
while vitally important to union and man 
agement, often looks ridiculous to the third 
party. 

(4) Conversely, there may be an increase 
in calls for conciliation in which the dispute 


is purely economic and in 
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which two parties 


bargaining respect 
Such 


of balanced 
fully with 
make 


power are 


one another balance may 


economic negotiations tighter, may 


cause more hairline splitting of pennies 


(5) Unions will be better i 


probably 
facts and as to col 
This 


increasing 


formed as to economic 


lective bargaining precedents will 


come about because of an ex 


change of information about collective bar 
gaining patterns 


larger 


and contract 


merge d 


precede nts 


have broadet 


as 


unions 
this 
Maybe this will speed and streamline bar 


sources of collection of information 


gaining by eliminating some mfusio 


Perhaps bargaining will be more realistic 


(6) There probably will be a 


trend toward company-wide bargaining, be 
cause mergers will result in 
union representing a greater 
of the employees of a multiplant 


Such 


many cases in 


a single per 
centage 
corporation company-wide bargain 
take the te 
covering an entire 
plant-by-plant 
but 


an entire company, whether in 


ing may not always rm of 


master contracts 


may 


com 


pany some cases, bar 


gaining continue master pat.ern 
covering 


contract or many, will incre 


In the effect 
mediation service, it must be 
that the trend, 
slowly thing 
merger, itself, is 
than the of 
national and international unions 
far, 


ase 


analyzing of mergers < 


borne in mit 
while 


| he 


less 


merger strong, 1s 


AF L-( 


consequen 


developing 
within t 
merget duplicating 

hus 
national 
My o 
to date, the largest merger 


Atomic Workers Inter 


formed 


Various 


there have been few actual 


or international union mergers wn 
union represents, 
Oil, 
national Union was 
in March, 1955, of the fe 


International 


Chemical and 
by a 


Oil 


merget 
Workers 
Union and the former | 
Workers 

They were 

Workers beit 
jurisdictions ove 
did 


will be 


rmer 
Inited 

Chemical 
IO unions 
the Oil 
Their 


and 
both ( 


Gas, Coke 
America, 
near equal size, 
large 


but 


slightly 
lapped 

parallel. 
within the 
will continue 


not duplicate or 
further 


but 


certainly 


Chere mergers 


next three there also 


to be 


years, 


many cases of dupli 


cating unions continuing to operate far 


into the future 


More the 
tion between these duplicating unions, short 
of The 
cates, in the chemical field, the International 

Workers We 
But there is 
cooperation the 
particularly 


immediate is effect of coopera 


merger union I represent dupli 


Chemical Union hope to 


merge. meanwhile consider 


able 


in collective 


between two unions 


bargaining, with 
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which bat 


tw< 


both | 
various plants. 1 


ave 
} 


re 


those in 


companies 
gaining rights in 


have exerci ed some 


1or 


meat-packing unions 


degree of cooperation several years 1 


negotiations. There are a number of 


ot 


Wak ¢ 


other such in some 


of 


cases cooperation; 


eventually will in 
cooperation will 


will not take place 


these, merger come; 


continue and 


in the 


others, merger 


probably foresee 


able 
In 


operation even short of 
For 


W il] RrOW 


future 


be 


merger 


greater 
There 


and 


summary, there will co 
will 
other 


and union 


be more mergers these 


reasons, union security 
balance 
be 
greate! 


lab oT 


greater 


more even 
‘I he re 


therefore 


will reach a 
that of 
stability 
statesmanship 
he 
statesmanship 
part oft 
will take 
reanize a 


We 


strength 


vith management will 


greatel and 
and responsibility in 
develop 
responsibility 
Chese 


even if the 


same factors will 


the 
developments 


' 
ana on 


management. 


unions do not 


pla r 
work 
that 


greater percentage ot the 


ate on the assumption 


will make organization 


unorganized less diffi ult and that 


WORKING PEOPLE IN 


labor 
probably 
almost all 
‘labor’ 


apart trom 


is not a class, and by 


re will have disap 


of the 


1976 the 
peared vestiges 


concept of sort of minor 
ity 

its own special interests and point of 
Working people must be thought 
middle Ameri 


entire 


asa 


set other people, having 
view 


ol aS average income 


cans, making up practically the 
ation 

“The key understanding the fu 
of ‘labor’, then, is full and prompt 
of the fact that ‘labor’ is 
everybody, that 
those of everybody, 


problems will be 


to 


appreciation 


¢ ] 


practically ‘labor’s’ 


wants 
that 


ot 


are and 


‘labor’s’ those 


everybody. 


“We 


economy 


consumer! 


the 


are building up a 
funda 


ol 


which rests on 
regularity 


para 


mental assumption of 


and yet, 


very businessmen whose 


income of consumers; 
doxically, the 
prosperity depends on this regularity 
all too often found 
improvements in the 
that have made some regular 


ity possible: 


or imcome are 


highting very 
ystems 
workmen’s compensation, 
in 


unemployment insurance, disability 


surance and social security. 


ASMA Proceedings 


will be an 


centage Ol 


uni Chis within itself 


ms 


labor col 


mentioned 


number of 
things 
ild 


nou reached 


1 the past 


Federal and state mediatio1 
important 


continue t play al I 


management Chey 


disputes at tl 
he picket 


Vy increas¢ 


[The E 


THE NEXT 20 YEARS 
“We 


the outstanding deve 


recent 


all know that, i 


lopment 


in 
been 


management relations has 


new preoccupation with regularity 


than merely 


11 
ti 


size, 


rather 


rhis 


security, 


income trend will undoubte« 
persist 


“Most so-called 


this category 


fringe benefits 


in Supplementary 
pensions, income Il 
bread 


ant Cast 


the winne 


t benefits 


tary 


unemployment 


he spital and medical 
7 


a sense, 


are concerne Ww 


ettect otf interruption ¢ 


“Working peopl 


without bein; 


in th 


years may, 


duly sanguine, look forw: 


lard 


+ 


percent their stan 


al 


substantially greatet 


increase In 


living, some _ additio leisure 


which to enjoy it, 


regularity and security of income, 
education and 


level of 


that 


] 
ri€ 


much highes 
skill, 


guishable 


indistin 


be 


Status iS 


peo 
people 


and a 
trom generally 


cause they are generally 


Arthur 
Labor 


Larsen, Under Secretary ot 


nd} 





Wages... Hours 








Problems 





‘And what was easy, 
‘To advise another’.”’ 


“The whether an 
engaged ‘in commerce’ 


question employee is 
is determined 
by practical considerations, not by technical 
conceptions,” the United States Supreme 
Court recently said in Mitchell v. Vollmer « 
Company, 28 Lazpor Cases § 69,243. But de 
spite this advice to avoid the high road of 
technical and arrive at a neat 
conclusion of law via the low road of prac 
tical construction, many courts find they 
must first travel the high road before reach 
ing the low road. When the United States 
Court of Appeals for the Eighth Circuit 
was faced with deciding the Chambers case 
(Chambers Construction Company v. Mitchell, 
30 Lapor Cases §70,017), it found itself 
bumping along the same rough road, fol- 
lowed by the Supreme Court. 


conceptions 


The question posed by the case was this 
Does work on “new” construction, which in 
reality is the improving of existing facilities 
of interstate commerce, fall within the re- 
quirements of the Fair Labor Standards Act? 

This seemed no more difficult than punc- 
tuating a Pennsylvania statute, because the 
Supreme Court had laid down the 
construction” rule in the Vollmer case 
advised taking the “low road” as well. 


“new 
and 


30th cases came to the attention of the 
courts because of violations of FLSA over 
time pay and record-keeping provisions. 

The Chambers Construction Company had 
contracted for the construction of a seg- 
ment of a water supply main in a Nebraska 
city. This new segment was intended to be 
a replacement for a similar segment which 
for reasons of safety had to be abandoned. 
The water carried by the supply main was 
sold by the city to its customers, of which 
some were railroads engaged regularly and 
continuously in interstate commerce. Other 
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users included industrial firms 


using 
water in various ways incident to the 

facture of their 
tributed 


products, which were 


and sold in -interstate commer 


The construction company would be guilt) 
of violating the overtime provisions of th 
FLSA if it could be shown that 
ployees of the 


commerce” o1 


the em 


company were engaged 
in the “production 


for commerce.” 


The company alleged that the determ 

ing factor is not the nature of the employer’ 
business but the character of the employee's 
activities. The court agreed in this, 
based upon an earlier Eighth Circuit hold 
ing in Helena Glendale Ferry Company 

Walling, 6 LaAsor 161,376. It also 
urged that the construction—an 
new main designed for later use in connec 
tion with an 
not in interstate 
State 


lower 


CASES 


entirely 


facility 
though 


existing water was 
commerce 
might be 
The basis for this was reliance upon Wage 
and Hour Interpretive Bulletin No. 5, De- 
cember 2, 1938 


inter 


commerce served thereby 


“The employees of local 
generally are not 
engaged in interstate commerce and do not 
produce any goods which is shipped or sold 
across lines. Thus, it is our opinion 
that the employees engaged in the 
construction of buildings are not 
within the the Act, even if 
buildings when completed will be 
produce goods for commerce 
ics supplied.) 

The 


“new 


construction contractors 


state 
yrigina 
generally 
the 
used to 
(Ital 


scope of 


following the so-called 
rule, stated that 
the construction of an entirely new facility, 
e. g. a highway, which after construction is 
utilized for interstate not 
within reach of the Act.” 


trial court, 
construction” 


commerce 1s 


However, that court concluded that the 
erection which was made by the construc- 
tion company in this case was not suscepti- 
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ble of use of itself or otherwise than through 
its incorporation into the long water-carry- 
ing main. The so-called 
a replacement or 
that purpose 
otherwise 


The circuit court noted that 
opinion of the lower court was written, the 
United States Supreme Court has consid- 
ered the “new rule. In that 
Vollmer, f lock 


and canal which would be an alternate route 


“new” segment is 


designed only for 


value or 


repair 


and of no service 


since the 


construction” 


case, construction was oO! a 
intercoastal waterway al- 
This court noted that 
work is so directly 


for traffic on an 
ready in 
the 
and vitally 


existence 
test is whether the 
related to the functioning of an 
instrumentality or facility of interstate 
merce as to be in practical effect part of it, 
The 
im- 
mer 


com 


rather than an isolated, local activity 
Supreme Court held that the work of 
facilities in the V’ 


proving existing 


case was in this category 


In the Chambers Construction ¢ 
case it was contended that until the 
decision the work involved would not have 
under the and that the 
Vollmer case was not decided until after the 
FLSA and that 
decision is at least a law, 
violation in 1949 


because the 


»mpany 
mer 
since 


come act, 


violations occurred since 
change in the 
1948 and 


violations) 


there was no 


(time of alleged 
engaged “in commerce” 


time, 


were not 
under the act at that 


bulletin 


employees 
according to the 
interpretive 
that 
deci 
rule’ 


Circuit disagreed with 


our opinion, the Vollmer 
sion infers that the construction 
is not applicable to the repair or replacement 
This is 


‘new 


change 
the 


f existing facilities not a 
the law It 


L. S&S. A 


has been true ever since 


was passed in 1938.” 
Nevertheless, without considering whether 
the Vo 
the “new 
by the employer, it is obvious, 
cuit court, that the type of “replacement 
improvement” involved in that not 
in all respects similar to the “replacement” 


changes or eliminates 
rule as contended 
said the cir- 


mer language 
construction” 


case 15S 


construction here 


As the trial court “Admitting the 
validity in a proper setting of the ‘new con- 
struction’ rule, it has no place here 
No new main was made and the contract in 
its entirety so indicates. It is the substance 
of the thing that counts and the constructed 
piping, in substance was a replacement or 
repair, nothing else.” 


said 


In conclusion the court held the 
pany’s contention that the test necessary 


com- 


Wages . Hours 


lor an employee to be considered 


had not 
test as set out in the | mer case and prior 
thereto, is “Whether the 
rectly and vitally related to the functioning 
of an facility of inter 
o be, in prac tical effe = a 
than isolated, local 
The Supreme Court based this 
holding upon its decision in McLeod 7 
Threlkeld, 7 WLapor ( { 51,162 


The Eighth Circuit 
ap] licable 
on “production of goods for 
It is only 
workers 


for commerce, 


“in commerce” been satished 


work is so di 


instrumentality of 
state commerce as 
a part of it, rather 


activity 


ASES 


held that test in 


where coverage is “bottomed” 


commerce.” 


determined if the 
ly) ] 


ducing goods 


necessary te 
were engaged 
which 

Actual physic 


produced for 


in pre 
sustained 
court’s findings 
inters 
essential to bring 
FLSA 
production of goods 
The FLSA, 


that an employes shall be deemed 


goods 


with 


merce 1s not 
rl 


within coverage of the 


gaged in the 


merce Section 203(}), 


engaged in the production of good 
cl ysely 


employee was in any related 


or occupation directly essential to 


thereof, this subsection being 


duction 


enough to enclose this construction 


att “ P 1 
Whether practical 


nan technical cé« 


to be the 


considerations” 
nceeptions” reall 
le ss tortuous 


must await turther 


circuits 


Aftermath 


Subsequent to the \ 
interpretive bulletin issued by the 
trator of the United States Labor Depart 
ment’s Wage and Hour and Public C 
appeared discussing the 
FLSA to building and 


employees 


adminis 


tracts 
Division application 


ot the construction 


It is the administrator’ yosition that 
the ) yf the act 


within t 
work which 


employees are 


when engaged in construction 
integrated or 
instru- 


commerce Or a 


functionally 


with an 


is physically OI 
closely identified 


mentality of 


existing 

interstate 
facility for the production of goods for 
Tr} that the 


interstate commerce i he 
construction” or 


tact 


construction may be “new 
that it is physically separated from the ex- 
isting covered facility not necessarily 


FLSA coverage. 


does 


remove the work from 


Among the kinds of covered construction 
work the 
struction, redesigning, 


ment, 


are maintenance, repair, recon- 


improvement, replace 


enlargement, or extension of an 
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instrumentality of interstate commerce or 
a covered production facility 

instrumentalities 
airports, high- 
pipeline 


Illustrative of covered 
waterways, 


telephone and 


are railroads, 
Ways, city streets, 
systems, and transportation and communi- 
The bulletin stated that 
apply to purely local 
such as the 


facilities. 
the law does not 
construction work, 
maintenance or repair of dwellings, apart- 
ments, hotels, churches and schools. But 
employees who regularly order or receive 
state for use on 


cation 


erection, 


goods from outside the 
such construction jobs may be covered by 
the FLSA. (CCH Lapor LAw Reports 
(Fourth Edition), Volume 3, § 24,102.22-20.) 


Work Which Is “‘Labor’’ 


The exact line between what is commonly 
“labor” and other employment can- 
degree of absolute 


called 
not be drawn with any 
accuracy. 

As some 33 states have laws which pro- 
hibit the performance of “labor” on Sunday, 
a recent court decision in effect might cast 
doubt on whether accountants, office work- 
ers in general and this writer in particular 
“labor” at our jobs. 

All “labor” on Sunday is prohibited in 
New York, work of 
and charity which includes whatever 1s 
needful during the day for 
health or comfort of the coramunity 

A New York City magistrate’s court held 
that employees of an accounting firm en 
gaged in making an audit on Sunday were 
violation of this law. It ruled that 
a clerical worker is not a “laborer” within 
the meaning of this Sabbath law. (People 
v. Sacks, 30 Laspor Cases § 70,079.) 


v. 
The pertinent 
circumstances of 


excepting necessity 


good order, 


not in 


unusual 
pre yper 


issue, under the 


this case, is the 
connotation to be given the term “labor” 
within the meaning of the statute. The 
court stated that the facts of this case did 
not come within the ambit of the usual 


Ordinarily, the defendant in this type of 
prosecution is a small neighborhood mer- 
charged with an unlawful sale on 
of some commonplace commodity. 


chant 
Sunday 

The court distinguished this case on two 
grounds: 

First, there were no “serious interrup- 
tions of the repose and religious liberty of 
the community” as the alleged violation 
occurred in the heart of New York City’s 
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financial district which on Sundays is vi 


tually deserted 


mean that all and any 
Sunday, if 


Does this then 
performed on 
the community, is 


labor “isolated” 


from 

The 
that the 
their ordinary 


pe rmissible 


made 
should 


and re 


the court 


Statute 


second listinction 
in the 
meaning 


construction in accord with 


was words 
be given 
ceive a sensible 
common understanding of men. The court 
ruled that the term “labor” referred to 
physical or menial services as distinguished 
trom mental tasks performed by professional 


men and women. 


Is this the common understanding of 
labor? Do 
work 


pend 


protessional men, 


they de 


accountants, 


less in any sense because 


upon the exercise of their mental 


facilities to accomplish a task? 


The court reasoned that had the legisla 


ture intended to ban clerical work, it could 
have done so, for it has made numerous 
amendments to the Sunday law, 
been likened to a quilt.” 
that the court could have as easily reasoned 
the other had the legislature in 


tended to except clerical work from “labor,” 


which has 


“crazy Some say 


way, that 


it could have done so 


Who 
mental 
tion are not 


that jobs which olve 
rather 


to be considered 


doubts 


activity muscular exe 
“labor” 


collar” 


than 


surely not professional and “white 


workers 


Lost, But Found 


“Lost, vesterday, somewhere between 


two golden hours, each 


minutes. No rew: 


sunset, 
diamond 
they 


rise and 
with sixty 
offered for 


are gone torevel! 


However, last year government investi 
t the Wage-Hou 
to recover payment for these 
worked but not 


gators Division did 
something 
hours” paved ror 
Wage-Hour 


$10 


“golden 
The 
Division for 
million 
were guilty 


report of the 
1955 that 
firms 


annual 
indicates some 


was recovered from which 
“overtime pay” 
Standards 
Contracts 
covered 


this 


of violating the 
requirements of the Fair Labor 
Act and the Walsh-Healy Public 
Act. More than 100,000 workers 
by these federal wage laws 
wages for this overtime 
these firms, averaged 


received 
money as work 


derpayment, by 


Un 
$55 


per establishment 
that overtime 


was not al 


In all, the report showed 
work not paid for, at 


“lost” time. 


least, 
together 
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CURRENT LITERATURE 





in the Labor Field 





The Unused Brick 


The Forgotten Ninth Amendment. Bennett 
B. Patterson. The Bobbs-Merrill Company, 
Inc., 730 North Meridian Street, Indian 
apolis 7, Indiana. 1955. 228 pages. $. 

While many amendments to the United 
States Constitution have been popularized, 
the Ninth Amendment—“The Enumeration 
in the Constitution of rights, shall 
not be construed to deny or disparage others 


certain 


retained by the people’”—has gathered dust 
To use the author’s words, it is the “stone 
which the builders refused, but it is in fact 
the cornerstone of the Constitution.’ 

This book delves into the history of the 
Constitution and the first ten amendments 
Then it 
what circumstances, the Supreme Court has 
relied on the Ninth Amendment, an impor- 
tant dealing with an individual’s in 
herent rights. The author poses interesting 
questions as to how this amendment can 
fit into present situations which 
under the headings of labor law, tax law, 
criminal law and many other fieids of law. 


explains how seldom, and under 


one 


arise 


An insight into the philosophy of the 
Ninth Amendment and its place in our eco- 
nomic and legal life can be gained from the 
following quotation from the author’s con 
clusion: 
three quarters is not a 
look far backward 


“A century and 
long time when we 
and look far forward. The great test of 
democracy, which is an emblem of the 
forces for good in the world, may now be 
at hand. Democracy as we know it is 
comparatively young, and our marvelous 
country is one of the very youngest in the 
family of nations. 

“There is vast difference, however, 
between our country and the old democra 
cies. We live in a country which curbs the 
powers of the various departments of the 


Books 


one 


. Articles 


government, and this enables the people to 
government. It has 
and will con- 
will 
dan- 
any torm 


keep control of their 
stood the test of time so far, 
stand the test of time if we 
aware of the evils and 


tinue to 
be constantly 
gers unrestrained power in 
of government. We must be ever vigilant, 
lest gradual mutations and transformations 
separation of 
It is possible 


menace to the 
government 
restraint 


become a 
the powers ot 
through the relaxation of 
of the departments of government through 


upon any 


necessity or expediency, that our very form 


of government could actually be changed 
under our very eyes without even as much 
as a single constitutional amendment 


“We must at all times be impressed with 


our duty to support and defend our Consti 
tution. Democracy is an ideal. It is an 
expression of the aspiration for the com 
plete attainment of spiritual truth and 
justice among men. The best means of attain- 
ing this ideal that has yet been formu 
lated is a republican form of constitutional 
The government of the United 


Constitution 


government 
States of America under ou 


is superior to all others 


“The only real danger is whether or not 
our people will prove themselves worthy ot 
individually the 


freedom by maintaining 


highest degree of character and patriotism 


“We must overcome the forces of envy, 
selfishness, and apathy which have in the 
self-government, and learn 


past destroyed 


more of the lessons of self discipline 


“Certainly there are injustices which must 
and will be righted. But as long as we 
maintain our free school system and equality 
of opportunity for everyone, and as long as 
we have the universal ballot, our people will 
become conscious of injustice, and they 
have always proven that they are ready to 
Law is not perfect. Law is 
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provide relief. 





a human attempt to define and dispense 
justice. Its human quality shows that it 
must be imperfect in some respects. How- 
ever, as our people are self-governing, there 
is much greater probability of adjustment 
of wrongs than where justice is dispensed 
by one or by a few. 

“If we believe in private ownership of 
property, then we must realize that some 
of us will have greater material wealth 
than others and none of our people can 
permit themselves to rankle and become 
bitter, because it is a part of our system to 
believe in private ownership of property. 

“Oftentimes there is a confusion in the 
minds of ordinary people as to what are 
the true standards of judging success or 
failure. Many people are inclined to feel 
that they have not lived a successful life 
because the work which they have accom- 
plished has gained no public recognition or 
acclaim, or because they have not amassed 
a fortune. Yet these same people have lived 
the ordinary and simple life of love and 
service. It may be that in the last few 
decades we have overemphasized or vul- 
garized ambition. Possibly we need to 
preach a little more that money and prop 
erty are not the real source of happiness, 
nor the proof of a successful life. The suc- 
cessful life is a life of service, and happiness 
comes from unselfish love and purposeful 
work. A person does not have to possess 
a large bank account, or live in a mansion 
and possess the things that go with it, in 
order to take pride in his life and accom- 
plishments. A man is a success if he has 
‘the right job and the right woman’. 

“‘Enough if something from our hands 

have power 

To live, and act, and serve the future 

hour, 

And if, as toward the silent tomb we go, 

Through love, through hope, and faith’s 

transcendant dower, 

We feel 

know.’ 


that we are greater than we 


“The people who are happiest are those 
who live simply but have a high standard 
of thinking. You have done your part if 
you have tried your best to develop that 
personality which is yours and yours alone 

“If you would take time to consider, you 
would realize that you are a wonderful and 
worthwhile person. You have a part of the 
Deity in your infinite being. You are the 
final work of God, and you are so impor- 
tant in His plan that you have been created 
as an individual. You possess a personality 
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that no other person in the world possesses 
You have the opportunity to live a life that 
no one can live. You can 
world in a way that no other 
serve. You have duties and responsibilities 
that cannot be performed by anyone else 
You have a purpose in life that no one else 
can fulfill, Mankind is the final work of 
God, and you as an individual are one of 
God’s masterpieces. You have an equal 
chance of achievement, and your success is 
limited only by the amount of effort you 
are willing to expend. As a citizen of the 
United States of America, you are given 
the greatest opportunity to live a purpose- 
ful life, to develop your native ability and 
to pursue happiness for yourself and your 
loved ones that the world has ever known 


“The Ninth Amendment to our Consti 
tution is a guarantee of our individual per 
sonality. It makes you realize that of all 
the people in the world, there is no one 
like you. It impresses upon you that you 
have been purposely created as an indi 
vidual, and have been endowed with gifts 


else serve the 


person can 


and personal genius that no one else pos 
You are an important worth 
and live 
that has not 

May you always continue t 
that 


and 


under a 


sesses. 
while 
government 
an individual 
fight for and believe in 
believes in 


personality you 


torgotten you as 


a government 


you, 


“May all of us be humbly grateful to a 
Creator who has endowed us with a soul 
and a constitutional government which guaran 
tees to us the right to own it.” 


Economic Aspects of Foreign Policy 


Foreign Economic Policy (Hearings Be 
fore the Subcommittee on Foreign Econo- 
mic Policy of the Joint Committee on the 
Economic Report, Congress of the United 
States, Eighty-fourth Congress, First Ses- 
sion). Superintendent of Documents, United 
States Government Printing Office, Wash- 


ington 25, D. C. 1955. 620 pages. $1.75. 


Hearings before this Subcommittee on 
Foreign Economic Policy were conducted 
from November 9 through November 17, 
1955, with the Hon. Richard Bolling pre- 
siding. The investigation was intended as 
an orderly examination of principles and 
their interrelations, from which a consistent 
policy may be developed. A better under- 
standing of the workings and consequences 
of trade, of economic cooperation, and of 
investment will advance the public interest 
and the cause of sound government. These 
hearings, then, were an educational effort. 
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Among the 40-plus witnesses who ap- 
peared before the committee to state their 
views on one or several of the many facets 
of foreign economic policy was Mr. David 
I. McDonald, president of the United 
Steelworkers of America. His topic of dis- 
cussion was one of the very controversial 
“Plans for Offsetting the 
Imports.” 


ones of our time, 


Dislocations Caused by Increased 


that the United States is still 
injury to 


“It is clear 
pursuing a policy of avoiding 
domestic producers by restricting imports. 
There is little evidence that Congress or 
the people understand how essential it is 
that imports from certain friendly countries 
be allowed to increase as a matter of our 
ywn self-interest. 
belief in the 
that, as a 


‘It is firm 
desirability of increased trade 
public member of the Randall Commission, 
I proposed a program of adjustment assist- 
ance to those who might find themselves 
adversely affected by increased imports re- 
sulting from tariff concessions granted in 
foreign-trade agreements. Without such a 
program it is probable that we shall grant 
only nominal tariff and quota concessions 


because of my 


“TI urged technical assistance to com 
and communities affected by such 


suggested loan as- 


panies 
import competition. I 
sistance by the Small Business Administra 
tion, accelerated tax amortization, and 
preference in the placing of Government 
contracts. I proposed further that export 
industries be encouraged to establish plants 
in communities that are vulnerable to in- 
creased imports, that displaced workers be 
entitled to special unemployment insurance, 
and that special provisions be made for 
intensive counseling and placement of work 
ers who are unemployable.” 


National Emergency Disputes 


An Economic Definition of the National 
Emergency Dispute. George H. Hildebrand. 
Reprint No. 54. Institute of Industrial Rela- 
tions, University of California, Los Angeles 
1956. 


24, California. 23 pages 


The concept of national emergency dis- 
putes gained popular currency during World 
War II, when uninterrupted production be- 
came a social imperative. The Taft-Hartley 
Act maintains that there exists a class ol 
disputes in which the rights of the parties 
to resort to unlimited economic warfare 
may have to be subordinated to the claims 
of the public to continued production. It is 


Books . Articles 


also agreed that freedom to engage in 
strikes or lockouts is an essential ingredient 
of collective bargaining The that 
a specific dispute involves a national 
will depend upon the point of 
make that 


The author 


decision 
emer 
view 


d of 


gency 


ot those who decision at 


those who support it naintains 
that 


crucial to 


however, whatever the standard, 


seems free industrial o 
federal intervention in these 
carefully formulate: 
needed The 


criteria tor determining national emergency 


drasti« 
be minimized, and 
standards for intervention are 


strikes are given as the following: 7 
pact ot the di 
product must be essential; the dispute must 
art f the 


must be actual 


spute must be nation 


involve all or a substantial p< 


and the emergency 
| 


industry; 


it 
t 


e 
or imminent. The au 


or’s conclusion is 


that national strike control will not seriously 


threaten the present system of voluntary 


+ 


bargaining within the calculable futur 


The 
Industries 
55. Institute of 


Impact Key 
Bernstein. Reprint No 
Industrial Relations, Uni 
Cali 


Angeles 24, 


Economic Strikes in 


Irving 


versity of California, Los 


tornia 1956 22 pages 


The author begins by defining a national 


strike in 
as given in the preceding reprint, but main 


emergency much the same terms 


tains that in wartime these tests are of no 


practical use. Under conflict, the 
ment tends to regard all strikes as contrary 


The 


considers essential] industries, 


govern 


to the national interest author then 
lists what he 
a cessation of output over 
that 
emergency 


that 


in which a long 


would create a crisis would 
national 


conclusion 


period 
criteria of 
draws the 


satisty the 
From this he 
only three highly unionized industries have 
a national emergency potential: coal, steel 
railroads. The results of this 
little doubt that a mere ec 
analysis of a great strike in a basic industry 


and study 


leave onomic 


can make only a limited contribution either 
to our understanding or to the shaping of 
public policy, for it is only in part an eco 
nomic phenomenon. 


The Bugaboo of 
Emergency Disputes. 
print No. 56, Institute of 
tions, University of California, Los Angeles 
1956 


Sovereignty and National 


Benjamin Aaron. Re 
Industrial Rela 
24, California 13 pages. 
The 


dominant force in shaping the structure of 


concept of sovereignty has been a 


American unions. In brief, the concept of 
union sovereignty assumes ownership by a 
given union of specific work. Despite this 
concept, the employers have never conceded 
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union claims of sovereignty over job terri- 
tories as a matter of right, though they have 
as a matter of practice. The concept of 
sovereignty has virtually no effect on rela- 
tions between the unions and the federal 
government. The NLRA established a 
basic policy—the right of workers to organ- 
ize and bargain collectively through repre- 
sentatives of their own choosing—that struck 
at the heart of the theory that jurisdiction 
is a property right. Conflicting claims of 
sovereignty between federal and state gov- 
ernments may arise in instances where 
states seek to enforce laws or polices in an 
area already covered, to a greater or lesser 
degree, by federal statute. The extent of a 
state’s freedom to legislate in the field of 
labor-management relations, particularly in 
those areas not specifically dealt with in the 
Taft-Hartley Act, is a problem still un- 
settled. 

Whenever the 
act, it usually 
favorable to 
side invariably 
sion that anyone resisting or 
government’s actions is challenging the 
sovereignty of the state. The author 
that questions of sovereignty only 
becloud the issue and are questions of policy 
and not authority. 


government is forced to 


does so in a manner more 
one than 
seeks to create the 
criticizing the 


t 


another Chat 
impres 


side 


feels 


these 


An Evaluation of the National Emergen 
Provisions. Frank C. Pierson. Reprint No 
57. Institute of Industrial Relations, Uni- 
versity of California, Los Angeles 24, Cali- 
fornia. 1956, 17 pages. 

When 
most observers 
provisions dealing with national emergency 
Today, while sentiment 
several there s 
indulge in attacks on 
the law. 


first 


critical of the 


Taft-Hartley enacted, 


were 


was 
law’s 
disputes. remains 
critical, for 
readiness to 


reasons, less 
broad 
These reasons are 


he gov- 


this aspect of 
as follows: Experience shows that t 


ernment will not invoke the emergency 


wide 
little 


procedures frequently or under a 


variety of circumstances; there is 


evidence that the unions involved have beet 
prevented from exercising powerful bar- 
gaining pressures to win contract improve- 
ments; relations between the so-called big 
unions and employers do not appear to 
have been altered by this section of the 
law; and, critics have not been able to 
suggest a better 
national emergency disputes that would be 
substantially different from the one now in 
effect. 


case 
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method for dealing with 


The author maintains that the best 


that can be made for the national 


Hartley Act 
that is, the 


Taft 
negative one; 


emergency section of the 
is essentially a 
act’s effects do not appear to have 
harm. It seems that the procedures 
probably be invoked only in 
transportation, com 


done any 
will 
major strikes 
stec l, water 


a few critically 


as in coal, 


munications and important 


defense installations. The author does not 
think it 
which the 
applied, 


determining 


wise to specify the industries i 


emergency procedures will 


and care should be exercised 


how far the present covet 


The 


Car and 


should be 
addition of the “« 
definition of 


of the law narrowed 
suggests the l 
ent danger” test to the 
emergency dispute “In the last 


success or failure of the emergency 


procedures will depend largely 


workers and 
being administered in a fair 


1 
} ‘ 


employers feel that 
and 


tive way 


These four booklets ar 
Emergency Disputes 
printed for the Industrial 
Association Series by 


Nattonal 
Relati 


Harper 


and 


search 


Serving Two Masters 

Activity and Dual Loyality. I 
Dean. Reprint No. 23. New York 
School of and Labor Rela 


11 pages. 


Union 


Industrial 
at Cornell University 
worker by 
for whom he 
that 


many 


loyal to both a 
works? Re 


Can a 
and the employer 


} 


studies show his article 


cent he can. T 


gives references to recent studies o1 
this problem, and then proceeds to 
analysis of the phenomenon of dual 
among unionized factory workers 
search was conducted at three plants 
were similar in some important 
All were in the same 
State. All 

each plant has been unionized for at le: 


region of Ne 


draw on local population 


eight years 
lants differ 


The unions represent the workers 
] 


l The p 
character of their uni 
and this difference is 


on an over-all plant basis 


widely in the man 
agement relationships, 


crucial to the analysis of dual allegiance 


The study 
favorable attitudes toward management are 
attitudes 
union, and vice versa. This study 
the conclusion that there is apparently littl 
in the logic of day-to-day living in the plant 


found in all three plants that 
toward he 
leads to 


related to favorable 


that precludes dual loyalty, even where the 


union-management relationship is antagonistic 
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Free Speech and Picketing 
Louisiana Supreme Court 


I | d 


said 


State Supreme 


} 


speech, 


irst enunciated in 
has since been 


restricted.” (Godchaux Sugars 


27 Lapor CASES § 68,912.) 


idicial opinions at the state level 


ial comment mirror the 


Supreme Court 


the identif 


‘ 1 
speec! and will 


there 1 


ourt and con 


cisions 1s vet discert 


(3) independent ot precedents and 


riginal question, picketing 


< msidered tree speech and ought not 


SO Té¢ garce d 
law, 


falla 


an associate protessor ol 


¢ 


says that these prevailing notions are 


cious, based in part upon false assumptions 


and part upon a failure to recognize 
resultants 
doctrine of Thornhi 
{ 17,059) 
test of Giboney 7 
ympany (16 LABOR 
Jones, “Free Speech 
Alas! Amidst 
Principle,” Southern 
February, 1956 


clear, constitutional and logical 


“tree speech” 


abama (2 Lapor CASEs and 
“unlawful-purpose” 
mpire Storage & Ice ¢ 
ASES { 65,602) 
the Grass, Con 
Consistent 

rniad ] am Reviet 
Compulsory Arbitration of Jurisdictional 
Disputes . . . The NLRA, passed in 1935, 
contained no 1 with 
Chis 
con 


Relations Board 


sections dealing directly 


matters of jurisdictional conflicts 


nevertheless exists and often 


National Labor 


conflicts over job per 


proble nN 


but disputes over union 
In the 


the ard 


represen 
administration of the NLRA 
1 with prob 


reluctant to deal 
affairs of the 


Was 


lems relating to the internal 


nions. Because the union, which had been 


given numerous rights and powers by statu 


tory enactments to encourage organization 


and to participate equally with management 
held of labor relations, 
not or could not successfully eliminate these 
conflicts, the 
these disputes could best be 


in the either would 


rose as to whether 
settled through 
inter- 


question 


voluntary means or by governmental 


vention 


Cong took legislative action to 


ress 


innocent employers § injured 


Books .. . Articles 


1—Da 
he NLR 
1955-1956 
Government Policy and Unemployment 
Insurance .. . Under the provis ft 


Social $ irity Act 


1 r 


a lab T 
employment, 
t jom a company 


a bona 


swer 
lisqualifica 
adiction of 
anifested 
ie Nati 
(Wagner Act) W 
from toleration t 


] 


and coll 


labo 


unionism 
striking if necessary 


1 
collective bargaining 


If, in 
, 


the merits of : 1 dispute 
plished withou ad rse eftect, 


not be done unemployment 


cases as well ? Che writer, seemingiy, 


unable to rectify what he considers a con 
tradiction of government policy in this regard 
“The Conflict 
Bargaining and Unemployment Insurance, 


Rocky Mountain Law Review, February, 1956 


Jones, Between Collective 
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Rank and File 





News of Work 
and Working People 








Meetings of Labor Men 

Practising Law Institute.—A five-day in- 
tensive program on labor disputes and their 
settlement will be conducted as part ot the 
Practising Law Institute’s Fifteenth Annual 
Summer beginning Monday, July 
30, Sheraton-Astor Hotel, New York City 

University of California—The Eighth 
Annual Summer Management Conference 
sponsored by the Institute of Industrial 
Relations and the graduate schools of busi 
ness administration of the University of 
California will be held at Yosemite National 
Park, September 12-15 will in- 
clude studies of the following topics: 
and material resources, labor force dynam 


Session 


Sessions 


energy 


ics, management and the scientist, the office 
worker, and hiring and retirement policies 
Registration fee is $75. Inquiries should 
be directed to the Institute of Industrial 
Relations, University of California, Berkeley 
4, California. 

AFL-CIO Conventions.—August 13 
State Federation of Labor, Cincinnati; 
ery, Flour, Cereal, etc., Workers, Toronto; 
Plumbing and Pipe Fitting, etc., Workers, 
Kansas City, Missouri; International Ass« 
ciation of Firefighters, Montreal August 
14: Women’s International Union Label 
League, Kansas City, Missouri. August 20 
Utah State Federation of Labor, Salt Lake 
Citv; Wisconsin State Federation of Labor, 
Superior; Bill Posters, Billers, etc., Workers, 
Milwaukee; Photo Engravers Union, Mon 
treal; Letter Carriers Union, Minneapolis; 
Oil, Chemical and Atomic Workers, St 
Louis; Stage Employes and Moving Picture 
Workers, Kansas City, Missouri; Signalmen 
of America, Washington, D. C.; American 
Federation of Teachers, Pittsburgh. August 
21: Montana State Federation of Labor, 
Great Falls. August 24: Nevada State 
Federation of Labor, Ely. August 27 
National Federation of Post Office Clerks, 
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Ohi 


Brew 


Chicago; American Federation of Gi 


ment Employes, Washington, D. ( 


Social Security Amendments 


Labor scores victory on Senate floor 
as solons approve disability benefits 
at age 50, retirement for women at 62. 
scored a vic 


Congressional 


Labor, which only recently 


tory by getting legislators 


to insert a prevailing wage provision und 
the Davis-Bacon Act into the Federal Higl 
1956, is claiming for itself ar 


Amend 


way Act of 
other victory in the 
ments of 1956 

What labor 
fically sought 
social security bill, H 
extending benefits to 
nently disabled workers at 
ducing the retirement age for 


to 62 


Social Security 


labor got 
reinstitution in the 


R. 7225 


Re 7 


wanted, Speci 
was the 
, of provisions 
totally and 


age 50 and re 


perma 
women worker 


These provisions had been present in the 
bill when it 
but they were knocked 
before the 


passed the House last year 
out of the measure 


when it was Senate Finance 


Committe 
When the bill came to the Senate floor 
on the disability 


1 hot fight was waged 


benefits issue, the Senate finally approving 


the reinstituting amendment proposed by 
Senator 
47 to 45 


vides for a tax increase to fund the disability 


George by the narrow margin 


The George amendment also pro 


The tax increase will be one 

on both employers and em 
eighths of 1 pet 
The increase will go into 
1, 1957. The additional 
received will all be 
fund and all disability benefits 
will be 


benefits 
of 1 per 
ployees and three 


cent 
cent ol 
the self-employed 
effect on January 
revenue earmarked for 
the disability 
charged 


costs 


administrative 
Disability 


and 
to the fund 
payable beginning in July, 1957 


benefits would be 
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Kerr’s 


reinstitute the 


Senator proposed amendment to 


provision permitting women 
to retire at age 62 
While 
pendent mothers would receive full benefits 
at 62, 
workers who retire at that age 
Working women who re- 


won by a big margin, 
86 to seven widows and surviving de 
women workers and wives of eligible 
would receive 
reduced benefits 

at age 62 would receive 80 per cent of 

full benefit If 


woul; be 


they delay retirement, 


ninths of 1 pet 


given five 
delay up to age 65. 
workers would be 
full benefit should they 


month’s 


for each month’s 


s of insured given 
r cent of their 
delay 


at age 62. For each 


irement up to age 65 they would re 


W he re 
benefit 


a reduced 


would not 


25/36 of 1 per cent 


benefit was accepted, the 


increase upon reaching age 65 

floor 

Age and Sur 
went to a 


Following the victory on the Senate 
for the liberalization of the Old 
vivors Insurance law, the bill 
House-Senate 


at press 


conference where it still was 
Reports from the conferees, 
that 


Ceorge 


time 


disclosed they are in agree 
both the Kerr 
amendments, so, undoubtedly, these provi- 
will be in the bill sent 


Eisenhowe I 


he wever, 


ment on and the 


sions when it is 


to President for approval 


In addition to the above discussed 


prov ides 


pro 
for many other 


laws 


visions, the bill 


amendments to the social security 


Conferees are reported to be in agreement 
to provide coverage to farm workers if they 
wages a year by one 
work for 20 or 
hourly, daily, 


J he 


is eliminated 


are paid $150 cash 


employer or if they more 
days for one employer at an 
weekly or monthly rate 

“$100-a-vear” test 
Another which conferees 


are reported in agreement will allow farm 


rormer!r 
cash-wage 
new provision on 
operators and share farmers to consider up 
to $1,200 of their 
social-security purposes if their net earnings 


annual gross earnings for 


do not reach this figure 


Coverage is broadened by the bill. Bene- 


fits are extended to self employed law yers, 
naturopaths, chiro- 
practors and The 


have adopted the Senate language which ex 


dentists, veterinarians, 


optometrists conterees 
cludes self-employed physicians and osteo- 
paths from coverage. Ministers outside the 
United States whose congregations predom- 
United States 
Employees of the 


inantly consist of citizens 
elect to be covered. 
Authority and the Federal 

Police 
systems 
South 


may 
Tennessee Valley 
Loan Bank 
firemen under retirement 
South Carolina and 


Home would be covered 
men and 


in North 


and 


Rank and File 


Dakota 


agreements 


may 
In some cases, overage 
stricted. Conferees reached 
that 


eny benefits to a 


a provision would court 


] 
I 


permit a 


convicted of trea 


son. Also, employ organizations listed 


by the Subversive Activities Control Board 


would be excluded fri : and aliens 
who leave the U 

their benefits suspended while ut | the 
United States 


benefits » I 


unless the native country 


Inited States citi 
zens while outside such foreign country 


Another 


vides tor the 


f + 


agreement of the « 


onterees pro 


payment ol benefits to chil 


regardless of age, who were permanent] 
and totally disabled prior to their eighteenth 

disability has continued 
beyond that age. In th a disabled 
child, the mother of the child would also be 


eligible for benefits so long as she 


birthday, if their 


e case Ol 


continued 


to have the child in her care 


Certain provisions of the bill that went 


may not have been 


No inf 


One ot 


to conterence may or 


agreed to by the conferees rmation 
time these 


was available at press 


would simplify the problem of coverage of 
that so 


to be 


the employers of farm workers whom they 


workers It provides 


itinerant 


called “crew leaders” will be deemed 


furnish to perform agricultural labor for 


Services of all foreign agri 


other persons 
workers 
States on a 


bill clarifies the 


cultural lawtully admitted to the 
United 


be excluded he 


temporary basis would 
Status ot 
thei 
lud 


inciudes 


defining 
and 


farmers by statutorily 


self-employment 


share 
services as 
estate as net 


rentals of real 


self-employment in 


earnings trom 


earnings trom certain 


cases where the income is derived by the 


owner or tenant of a who also par- 


ticipates in its operation 


Other changes to be made 
affect the 
provided 
act These include 
to the blind, aid to the permanently disabled 


and aid to dependent children 


b the bill 


various public assistance pr 


grams for in the social security 


old-age assistance, aid 


Congress Puts Servicemen Under Social 
Security.—On July 17, Congress passed and 
sent on to the President a bill, H. R. 7089, 
which would place servicemen under con 
Old-Age and Insurance 


active 


Survivors 
while on duty and 
Contributions and benefits 
would be computed on base pay The fed 
government would pay the regular 
The present $160 gratuitous 


tributory 
coverage active 


duty for training 


eral 
employer rate 
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social security wage credit for military 
service would be discontinued after Decem- 
ber 31, 1956, when contributory coverage 


becomes effective. 


Profit-Sharing Plans Liberalized 


Predetermined formulas for profits to 
be shared omitted. 


The substitution of fringe benefits for 
direct wage boosts increases in vogue both 
at the bargaining table and in the 
plans of management in nonunionized in- 
dustry. A new ruling by the Internal 
Revenue Service well may increase the 
yield of such benefits when they are in the 
form of profit-sharing plans 


wage 


A profit-sharing plan, prior to T. D 
6189, IRB 1956-29, 58, which was approved 
July 2, 1956, was a plan established and 
maintained by an employer to provide for 
the participation in his profits by his em 
ployees. This plan is based on a definite 
predetermined formula for the determina- 
tion of the profits to be shared and for the 
allocation of the contributions among the 
employees participating. 

Now, there is no longer a 
that a plan in order to qualify must contain 
a predetermined formula for the determin- 
ing of the profits to be shared, rather only 
the formula for the allocation of the con- 
tributions made to the profit-sharing plan 
among the participants. 


requirement 


The established administrative procedure 
in the determination of whether a plan 
qualifies requires the issuing of an informal 
advance opinion by the IRS. However, it 
will no longer be necessary for a plan to 
have a predetermined formula for the shar- 
ing of profits in order to be approved. All 
that is needed is a formula for the non- 
discriminatory allocation and distribution 
of the contributions among participants of 
the plan in such a way that neither officers, 
shareholders nor employees are 
given an advantage 
ployees in the plan. New 
course, qualify and receive an 
determination as to validity from the Ser- 
vice. But plans already accepted may amend 
determining the amount of 


supervisory 
ordinary em- 
plans must, of 
informal 


over 


the formula for 
profit-sharing without having to resubmit 
plans, as was necessary prior to this 
Amendments may now be made at will, 
conditioned only on the fact that the plan 
is established on a permanent and continu- 
ing basis. (Rev. Proc. 56-22: IRB 1956-31, 
CCH Pension PLAn Guine, § 16,103.) 
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tah 


these changes 


The 


manifold, both to nonunionized and unionized 


consequences ol 


employees participating in such plans. It is 
important to keep in mind that usually fringe 
benefit, profit-sharing plans are accepted in 
lieu of direct 
difficult to 
determine the 


wage increases. As it was 


formula whicl 
pronht t be 


amend the would 


amount of shared, 


because of the necessity of securing prior 
approval, plans usually reflected a conservative 
estimate of the amount of profit to be shared, 
taking lean 
as fat ones. Now, however, management 
a flexible means of regulating the amount « 
profits to be shared to reflect the degree of 
be made. Both manage 
probably provide for 


into consideration 


years as we 


prospective pronts to 
ment and labor will 
profit-plan reopeners in union contracts which 
terms, much the 
wage reopeners 


Same as 


run for extended 
they 
contract expiration. 


prior to 


provide for 


a ceiling, however, on the an 
by way of profit that can be dis 


profit-sharing 


There is 
of money 
tributed to 
plan: not more than 15 per cent of his annual 


an employee in a 


earnings 

Unions have an opportunity to use this 
profit-sharing-plan change as a new 
the bargaining table. They will 
pressing for a 


lever at 
choice of greater 

profits if prospects look good or a direct wage 
increase if profits are doubtful 


In all, the new method of easy amendment 
of the predetermined formula for profits to 
be shared enables the plans to more realisti 
reflect the 


being given or sought 


cally real value of the benefits 


Ex-Labor Newscaster Tells Story 


Book reviewed in labor journal gives 
inside look at AFL heirarchy. 


For a long Frank 
radio newscaster sponsored by the 
Federation of Labor. Now a T\ 
in Bloomington, Indiana, Edwards has writter 
of his experiences in a book entitled My First 
Ten Million Sponsors. The book is pub 
lished by Ballantine Books, Inc., New York 


It is available in a paper-backed edition for 35 


Edwards 
Ameri il 


journalist 


time Was a 


cents; between hard covers for $2 

The book was reviewed in the July 1, 1956 
United Mine Workers Journal. The review 
found the most interesting part of the book 
to be the chapters telling of Edwards’ ex 
periences under AFL sponsorship. Quoting 
from the review: “Edwards 
long as Mr. Green lived, he was left alone 


says that as 


to conduct the program as he saw fit 
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When Meany AFI 
idency, however, Edwards was saddled with 
an official Edwards 
apparently did nothing but clip the 
ciated Press ticker and tell Edwards 
Meany did not want 


succeeded to the pres 


‘censor’ who, Says, 


Asso 


what 


‘One of the orders he 
passed on to me was a mandate from Mr 
Meany to the effect that I 
tion the name of Phil Murray, president of 
the CIO; Walter Reuther, president of the 
CIO United Auto Workers; John L. Lewis, 
president of the United Mine Workers; o1 
Dave McDonald, president of the CIO 
Steelworkers. I could them in 
they died; otherwise their names were 
AFL program. The rul 


months and led to 


“Edwards says 


must not men 


mention 
case 
to be kept off the 
torce tor 
where CIO 

} 


with leg 


was in many 


instances leaders quoted in 


ont mn itimate news stories 


vere identihed simply b 
held.’ ” 

‘I he 
gave of life at 
Quoting 
1953. 
had a news conference with 
William Schnitzler, AFL 
urer, during which Meany assured him that 
AFL and CIO 


Reuther’s role in 


iobs. they 


reviewer found glances Edwards 


AFL headquarte rs to be also 
again trom the review 
states that he 
Meany and 


revealing. 
“In August, Edwards 


secretary-treas 


the merger of the was all 


set When asked 


about 


know 


Acu 


merger, Edwards quotes Meany as say 


and lon’t 
explained by say 


ier! He’s 
remark Schnitzles 
that all we got to do 


dead 


ing, George means 


now 1s pK k up the pieces 


Also revealing in the review is its refer- 
ence to Meany as “AFL-cio President 
Meany Chis subordination of the 
wing of the labor 
Status 1s an 


(,eorge 
CIO 


lower-case 


merger to 
event that occurs 
Mine Workers news 


represent a continued anti 


union 


fairly frequently in the 
paper. It may 
pathy of John L 


Lewis toward the organiza 


tion he was responsible for creating 


Minimum Wage Clause for 
Reciprocal Trade Treaties? 


Union executive proposes novel solution 
to problem of foreign competition. 


Fred G. Held, general first vice president 
of the American Federation of Hosiery 
Workers, AFL-CIO, has come up with an 
admits may sound “crazy” 


idea, which he 


Or impractical, to eliminate “unfair com 


petition” from foreign countries 
Textile manufacturers are currently suf- 
fering from a flood of foreign goods which 


Rank and File 


1 
market becau 


through 


gobble up the 
made possible 
They 


also complaine 


prices 
labor 
industries 
competition 
plywood industry 
Law JOURNAL.) 


Mr. Held’s 
gress establish laws whereby 
would be required in the 
ported before the 
could reciprocal 


supply are not 
have 
(See the 


in the 


recommendation 
minimul 
production ot im 


Department 


tate | 


1 
textiles 


negotiate trade agreements 


with foreign countries 
was made by him in 
Sensing, executive vice president 
States Industrial Council, Na 

The text of the letter was car 
1956 issue of Thi 


+} 


nesset 
the June, 
othcial publication of 
union 

Three main values 
Held « a 
(1) “It 
better 
would create 


minimut 


would put this 


in a competitive px 
more purchasing 


countries with 


treaty the 
such countries 
products they produce 


ing the economy of such countries.” 


“It would not be necessary t 


high tariffs on 


much bad 


imports which cr 


feelings 


+ 


executive 


+} 


The union 


curred e thoug! 
dictate interfere with tl 
other countries, but he maintained 


we can tell our State governments 


industries pay one dollar 


they 


unless their 


hour to their workers, cannot 


such products in Interstate commer 
ile. gh 


then we can tell any 
do business 


pay a certain minimum 


wit! 


ployees who produce a product 


I 
to export to our country 


he impracticalities of M1 


gestion are many. For one thi 
tries exporting to the United 


do business only 


Requiring a minimum 
| 


acted by them in orde yusiness witl 


us would affect their prices and competitive 
, 


position in other yhical are: well 


there 1S 


United 


because the incomes of 


large enough to provide 





mass-production industries And it also 
relates to the program of the United States 
to help backward nations to industrialize 
If we help them to industrialize, but do 
not take steps to see that wage levels also 
increase, will we in the long run be cutting 
our own throats? If the people of the 
country do not have the incomes to permit 
them to absorb the products of its in- 
dustries, the products will flow into the 
world markets. So much as these products 
undersell similar products manufactured 
in the United States, they will eat into both 
our national and our foreign trade. If we 
erect high tariff barriers to stem the flow 
of these products into our own country, 
we can expect that other nations 
ciprocate with high tariff barriers 
our manufacturers, thereby worsening the 


will re 
against 


situation. 


At the end of World War II, the United 
States did much to help Japan to recon- 
struct its war-torn industries, Among the 
aid shipped to them were many machines 
used in the manufacture of textiles. Japan’s 
wage scale is low Our manufacturers 
cannot compete with the excess production 
of low-priced merchandise from its textile 
mills. 
suggestion—to 
may 


The germ of Mr. Held’s 
raise the wage scale of foreign workers 
be a solution. Whether it can be attained 
by the method he suggests is problematical 


Illinois Taxpayers Denied Right 
to Challenge SUB Plans 


Holding that state UC law is not a tax- 
ing statute may be questionable. 


A taxpayer’s petition to file a suit to 
enjoin the full payment of benefits under 
the Illinois Unemployment 
Act to recipients of private supplemental 
unemployment benefits was denied recently 
in the Circuit Court of Sangamon County. 
(Barco Manufacturing Company v. Warren 
Wright [state treasurer], No. 1762/56 Chan 
(June 22, 1956).) 


Ce ympensation 


Illinois is one of the states whose at- 
torney general has handed down a ruling that 
the payment of supplemental benefits does 
not conflict with the state unemployment 
compensation statute so as to require a 
reduction in state benefits. 

The nub of the circuit court’s ruling was 
that the plaintiffs, as 
did not have the right to file a suit, since 
a taxing statute 


general taxpayers, 


the Illinois statute is not 


526 


and the fund is not derived from genet 
taxes. 

The ruling of the circuit court was com 
mented issue of The 


Advisor, 


upon in a recent 
bulletin of the 
Benefit Advisors, Inc. Regarding the court’s 
holding that the statute 
statute, the bulletin 


Unemployment 


was not a taxing 
said 


w. conection, the opinion of the 


United 


In this 
Supreme Court of the 
upholding the constitutionality of 
unemployment 


states in 
state 
compensation laws seems 
pertinent: 

““As the present levy has all the indicia 
of a tax, and is of a type traditional in the 
history of Anglo-American legislation, it 
within State taxing power, and it is im 
material whether it is 
by any other name. Its validity under 
the Federal Constitution is to be deter 
mined in the light of constitutional principles 
applicable to State taxation.’ 
Southern Coal & Coke Company, 301 U.S 
495.” 

The 
their 
contributors to the state unemployment 
compensation fund. “That right,” said the 
“is based upon equitable ownership 
and further upon their liability 


called an excis¢ 


Carmuchael 2 


establish 


sought to 


their 


also 


plaintiffs 


right to sue on standing as 


court, 
of the fund, 
to replenish the fund in case of misappro- 
Plaintiffs’ complaint must estab 
situation; otherwise it is fatally 
defective. Whether the distribution of the 
trust fund by the defendants [the state], 
as charged in the complaint, will increase 
their tax burden, or liability to 
replenish the fund, is pure speculation.” 


priation. 
lish this 


create a 


Miners Dedicate Ten Hospitals 


John L. Lewis charges union members 
to be alert to keep what they have won. 


On June 2, 1956, an old and graying 
warrior in the ranks of labor 
the speakers’ stand to commemorate one 
Now he knew 


had 


ade- 


steppe d to 


of his most notable victories 
that the welfare he 
long battled 
quate medical care where and when they 
needed it and without 
be borne by a tax on the product on which 


men for whose 


would be able to secure 
charge, the cost to 


they labored. 


Thus, it was with great satisfaction that 
John L. Lewis looked out over the heads 
of the crowd before him at Beckley, West 
Virginia, on the occasion of the dedication 
of ten hospitals made possibl 
through the Mine Workers Wel 


memorial 
United 
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fare and Retirement Fund, of whose board 


ot trustees he is the chairman. The ten 
250-mile 
Ken 
The 


and 


hospitals are spaced out along a 
Appalachian range in the 
tucky, Virginia and West 
chain includes three major hospitals 
hospitals The 
hospitals are located in Beckley and William- 
son, West Virginia, and Harlan, Kentucky 
The community hospitals are in 
Hazard, Middlesboro, Pikeville, Whites 
burg and McDowell, Kentucky; Man, West 
Virginia, and Wise, Virginia 


The strife and strike that led up 
to these hopsitals 
gotten. Mr 
ing the last six ars has been living in rather 
He pointed out 
industry has made 


States ol 
Virginia 
community 


seven major 


seven 


days of 
were gone but not for 


Lewis noted: “Our industry dur 


anew era oO! peace 


the gains that the coal 


} 


time producing coal “mined 


be tter 


during this 


in greater quantity, of quality, 


lower cest-per-ton than that of any civilized 
nation.” But he miners to be 
alert to keep had 
“Today is today and tomorrow is tomorrow, 
brings its new problems 
And let me 


you that only 


charged the 


what they achieved 


and each morrow 
new responsibilities 


Cnhargee eacl 


and its 
| and everyone of 
your union can maintain this hospital in its 
status and only your union can 
Welfare Fund. So, protect 


and live up to 


present 
retain your 
contract, 


that 


your union you! 


and discharge your obligations under 


contract, so that the operators ol! the 


in this country, in thé 


mines 


various States, mi 


have reliance upon your word, and 


your good intent to 


which 


honor, and 


that obligation you take 


make your contract.” 


Author Supplies New Data 


New 
Robert J 
Security 


information has sup] 
‘ 


Myers, chief actuary of ‘ 


Administration author of < 
entitled Impact o! Pen 
mn Costs on. the ailroad Industry,” 

h appeared in the May, 1956 


€ 
he LaBor LAw 


article “Financial 
Issu¢ 


JOURNAI 


pension provisk 
phone 
plan. On 


and leleg1 s10n 


page I whi ap 


Dele 


minimun 


benefits and 


be $144.25 


instead 


This brings the benefit level 


ican lelephone and Celegray h 


plan in line with the general level 


companies’ plans 





ARBITRATION—Continued from page 460 





this is particularly true in light of the dis- 
cussion and the finding made in the previous 
arbitration award concerning the 


of the Kenetron.” 


In so saying, an arbitration board, im the 
matter of Florida and Light 
pany, Miami, Florida, and the International 
Brotherhood of Electrical Workers, 
Council, once demonstrated 
that 


liance is 


operations 


Power Com 
System 
again clearly 


arbitration is a process in which re- 


placed upon judicial procedures 


and legal theories 


In this how the chairman 
relied upon an arbitration award made back 
in August, 1952, as controlling in this mat- 
ter. Testimony of witnesses as well as the 
both parties was pre 
sented in conformity with the ordinary 
judicial rules of evidence. We see 
ance settled without the cost and delay of 
court litigation and without the sacrifice of 


Cast we sec 


past behaviour of 


a griev- 


any rights. 


Rank and File 


The union requested pay 


le involves he driving of a Kenet 
st truck on September 1, 1955. Alt 
belongs to the bargaini 
drove from Miami 


mile Ss, ce 


this work ning 1 
the r ens 


a 
Melbourne. FI] 


ducted a 


nee! 
orida, some 250 
cable test, and returned 
union requested, al 
stopped 

In 1952 an 
the present tripartite 
mined this matter, 


arbitration board, similar 
board which 


ruled in favor of 


deter 
he union 
concerning the work of operating Kenetron 
equipment 
Before that decision it was the 
for employees in the engineering 
drive the truck 
equipment. Since the decision, employees 
within the bargaining unit drive 


the Kenetron 


practice 
depart 
ment to and operate the 
and operate 
equipment 

there is now a 
and 


The union contends that 


violation of its agreement also the 
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company’s own job specifications which 


specifically described the driving of trucks 


by truck drivers helpers and winch truck 


operators, members of the bargaining unit 
It was the 
union was certified as the bargaining agent 


departme nts ot 


company’s position that the 


for some, but not for all, 
contention that 
should 


the company. The union 


unit have 


employees 
assigned to the truck as a chauffeur 
and to drive the truck 


effect “featherbedding.” 


one of these 
been 
for the engineer 
would have been in 

The difficulty in this grievance, held the 
that both parties are to a degree 
correct in their contentions. The 
then examined the certifica- 


be yard, 18 
board 
agreement and 


tion of the union as bargaining agent and 


concluded that it did not establish that the 
union is entitled to have the work and 
duties performed by the 


and 


employees of the 


and other departments 
outside the bargaining unit simply 
certain people in the unit perform similar 


perform 


stores garage 


because 


jobs, or from time to time actually 
the same duties that 
and garage employees 

On the other hand, the took note 
of the prior award in reference to Kenetron 
operation in which it was determined that 
the operation of the Kenetron equipment 
was within the scope of the unit How- 
ever, the company is not required to call on 
unit to act as 


are performed by store 


board 


members of the bargaining 
chauffeurs for the transportation of officials 
or the movement of stores, equipment or 
vehicles for the purpose of changing their 
base of operation or of changing the loca 
tion of supplies. 

The 
by the 
the Arbitration 
award in which the 
curred with the impartial chairman, Harold 
T. Dowert, who wrote the opinion 

The contract does not 
right to claim that the 
a company official in a company-owned ve- 


' unit work Nor 


agreement, 


particular thing complained of here 
thing held 
two-to-one 


union is not the same 
Board in a 
con 


union arbitrator 


give the union a 


transportation of 


hicle is solely bargaining 
could the company, under the 
deprive the winch truck operators or any 
other employee in the bargaining unit of the 
job or work he is entitled to perform by 
having one if its supervisors drive the ve 
hicle on a specific assignment merely be- 
supervisor with 
The assignment 


cause it also provides the 
a means of transportation. 
f the driving of the Kenetron truck should 
have been given to an employee within the 
bargaining unit covered by the contract. 
The arbitrators examined the bargaining 
contract and certification and the company 
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job specification. They examined witness« 
\ previous arbitration award was 
effect deciding 


award; the writte1 


as well 
introduced 
effect on 


and in had a 


this present 


award gave clear indication that there dos 
a recognizable 
develop 


“law 


exist body of arbitratior 
“lore” 


upon 


which may and be « 


ling arbitrators as 


LMRA Does Not Bar Arbitration 


One 
formed that 


employees, 


group ot 


they 


newspaper 

were hred t 
that the 
employer's animosity toward 


activities These 


of economy, asserted real 
was the 
their 


and union 


were covered by a _ collective 
which provided tor 


agreement 
j other than 


ot grievances those res 


from discharges due to economy 

The 
this conduct 
of the 
was subject to the jurisdiction of 
tional Labor 
The employer 


newspaper contended that althoug 


may or may not be a breacl 


collective bargaining agreement 
Relations Board « 


s¢ eks to 


economic 


enjoin the 
tion of the discharges o1 
ground 

Massachusetts 


should at lez be 


The Supreme Court of 
thought that arbitration 
allowed to sweep 


ot disp te 


away grounds 
which are not within any pre-empted field 
“We believe that Congress 
to create 
arbitration is barred and the Nati 
Relations Board may 
to enter.” (Post Publishing ¢ 
30 Lapor CASEs 69,963.) 
The Massachusetts 
to lead, in the 
sional intention, in rendering useless a com 
settling 


cannot 
a no man’s land where 


be too overburd 
yn pan 
reluctant 


court was 


absence of clear Congres 
mon method of labor controversies 
expeditiously 

The 
whether the 
because of the employer’s personal anin 
towards them and their union 
the NLRB is powerless in that instance 
grant redress 

The Massachusetts 
note that it 
arbitrator to 


arbitrator can at least determi 


{ 


employees were actually fir 


activities, 


‘ 


was quick 
ken of the 
under this 
employer was 


court 
was beyond the 
determine arbitra 
agreement whether the 


able to continue 


tion 
financially operations 
out discharging these employees 
Decisions of the Supreme Court of thi 
United States have yet to 
jurisdiction of an arbitrator to 


violation 


pass upon thre 
adjudicat 
also 


a contractual which is 


unfair labor practice 
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The Cover: 


Vacation Outlook... 


An, THE THRILL of the open 
road! The hum of automobile wheels replaces the hum of 
turret lathes that John Worker has been listening to for the 
past year. He’s off to high adventure, exploring parts of the 
country thousands of miles from his home and job. Two 
weeks later, when he pulls into the driveway at the old familiar 
address, he may be physically tired but Il be mentally 
relaxed, The change from the regular \ j will have 


recharged his zest for liv ing. 


ry 

| HE ROAD SIGN says he’s 23 
miles from Lone Pine, 39 miles from Independence. But we 
question whether he’s that far from “independence.” Working 
under the American system of free enterprise, he has a degree 
of independence not attained by any other workers in the 
world. His wage scale is higher. He can afford to own the 
latest model automobile. Joined with thousands of other work 
ers in powerful unions, his product—labor—becomes as im 
portant a factor in production as capital, land and management 
He is free to bargain collectively to share equally with them in 


the fruits of that production, 


Parr of his share is his right 
to a vacation with pay. Paid vacations became the subject of 
union bargaining in the late 1930's. World War II boosted the 
rapid spread of vacation provisions in union agreements 
Today nearly 98 per cent of union agreements provide vacation 
pay plans, and two weeks is the prevalent vacation period. 


Union demands for longer vacation periods are in the 
offing. In an article appearing in the August, 1956 AFL-C/JO 
American Federationist, it was stated that three-week vacations 
will soon become the custom for workers with one or twe years’ 
service and that four-week vacations for workers with five to 
ten years’ employment should rapidly become widespread prac 
tice, With longer vacation periods, the American worker will 


be able to make ocean voyages to foreign lands. The pelicans 


wheeling over his ship as it pulls from the harbor, like those 
| 


on our back cover, will attest to his growing status in the 


\merican economy. 


Photos by Cy L2 Tour. 








